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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of counsel appointed by the Court for appellant , 
the questions presented are: 

1. Whether the District Court erred in denying the appellant 's 
motion for appointment of a special psychiatrist to determine his 
mental competency when it appeared that, although he was previously 
found sane, competent and capable of participating in his own defense, 





the Court now had before it representations by counsel that appellant's 
mental examination was not thorough or conclusive ani that appellant 
was unable to assist in his om defense. | 
2. Whether the District Court erred in refusing to grant 

appellant's Motion for Judgment Notwithstanding the Veraict , or for 

a New Trial, where the jury returned a verdict of guilty of assault 
with a dangerous weapom, when it appeared. from the testimony of the 
prosecution's only expert witness as to appellant's mental condition 
at the time of the alleged assault that it was possible thet appellant 


was suffering from a psychotic reaction at the time of the indicted 


conduct , that five lay witnesses testified as to appellant 's abnormal 
behavior at that time, and where the record disclosed ‘that appellant 


attempted to take his own life on the day of the indicted conduct. 
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IN THE 
UNITED STATES COURT OF APPEAIS 


For the District of Columbia Circuit 


No. 14,877 


JURISDICTIONAL STATEMENT | 





This is an appeal from conviction and sentence imposed against 
appellant upon a jury verdict of guilty of charge of violating Title 
22-502, of the District of Columbia Code, 1951 Mittion, The District 
Court duly authorized appellant to prosecute his appeal in forma 
pauperis; and counsel who have prepared and submitted this brief in 


behalf of appellant have been appointed by this Honorable Court to act 


as counsel for appellant. 

This Court's jurisdiction of this appeel is founded upon Section 
1291, Title 28, United States Code, the same being from a final juignent 
of the United States District Court for the District of Columbia. 








STATEMENT OF THE CASE 


Mary F. Calloway was allegedly assaulted by appellant Jacob Calloway, 
her husband, around noon on June 1, 1958, while at the home she shared with 
appellant (J.A. /¥). She testified that she heard footsteps on the stairs, 
turned and recognized appellant; whereupon he said, "Bitch, I got it in for 
you,” grabbed her by the throat with a piece of rope and “butted” her head 
against the wall until she was remiered unconscious (J.A./Y). She called 
the police and was carried to Casualty Hospital where she remined for one 
half-hour. She was treated for a swollen tongue and a scratch on her neck 
and was released (J.A./S ). 

Sometime before 2 P.M. the same afternoon, appellant jumped into the 
Potomac River (JA. /921). A passenger on a passing boat threw hima rope 
but appellant would not take it (J.A.2/ ). He was then pulled into the 
beat by two passengers, including one Cocgan, in the vicinity of the Four- 
teenth Street Bridge, and was turned over to the nolice. He was taken to 
the Ninth Precinct in a patrol wagon and questicned by Detective Harry D. 
Pixton (JA./7). He refused to answer 21) questions put to him by 
Detective Pixton JJA./9 ). He stated only that he was tired of people 
pushing him around (JA./f). 

When Mary Calloway appeared at the Ninth Precinct, on June 2, 1958, 
Detective Pixton noticed bruises on her neck (J.A. /§); however, Pixton 
did not examine the Calloway home nor did he ever see the rope which was 
allegedly used (J.A./9 ). 

On June 18, 1958, a Complaint was issued, charging appellant with 
assault with intent tokill. (JA. 2 ). 

On June 19, 1958, counsel for the appellant, appointed by the 
Municipal Court for the District of Columbia, moved that Court for 
determination of appellant's mental capacity (JA.3 ). On June 20, a 
hearing was held and appellant was committed to jail to await trial in 
the United States District Court, the Court everruling the appellant's 
motion for determination of mental competency (JA.3 ). 

Qn June 24, 1958, appellant moved the District Court for determination 


of his mental competency pursuant to D.C. Code, 1951, s 24-301 (JA. ol ). 


Granting that motion, 'the District Court ordered appellant committed to the 





District of Columbia Hospital for examination and observation (J. A. JS ) 


On July 28, 1958, appellant was indicted on two counts: (1) assault 


upon Mary F. Calloway with e dangerous weapon, that is, a piece of rope, and 
(2) assault on Mary F. Calloway with intent to kill the said Mary F. Calloway. 
(JA. & )- | 
On August 15, 1958, the Chief Psychiatrist, D. C. General Hospital, 
notified the District Court that appellant had been comnittea to the hos- 
pital on July 18, 1959; that "psychiatric examination reveals this patient 
to be sane, competent and capable of participating in his|own defense.” 
(3.4. FT }. | 
Appellant was trensferred to the District of Columbia Jail on Septem- 
ber 11, 1958 (g.a. 7 ), was arraigned and pled not guilty to the charges 
against him on September 19, 1958. 
On October 22, 1958, appellant, through counsel, moved the Court for 





appointment of a special psychiatrist to determine appellant's mental com- 
petency (JA. & ). 
In written support of his motion, counsel stated the following: 
uw He 


1. Appellant's examination by the D. C. General Hospital Staff 
was not thorough or conclusive. 


2. The examining psychiatrist has stated to counsel that Defendant 
is a border-line case. 


Defendant is still unable to properly assist counscl in his own 
defense. 


If permitted, counsel can produce Affidavits from seven (7) 


persons who would attest to the fact that prior to the alleged 
criminal act, the Defendant's behavior had undergone a radical 


change. 
see | 

Upon oral hearing of the motion, the Court, in denying appellant's 
motion for appointment of a special psychiatrist, stated that appellant's 
unsupported assertion that the examination by D. C. General Hospital was 
not thorough or conclusive was a reflection; that it is not a fair statement 
if it is unsupported (J.A. /9, //). 

Appellant was brought to trial on October 23, 1958. Witnesses for the 
Government consisted of the complaining witness, Mory F. Calloway, Detective 
Pixton and Veril S. Coogan. These witnesses testified as to the events 
which took place on June 1 and Jume 2, 1958, essentially as set forth 


previously in this Statement. 








Appellant produced five co-workers who testified as to their observa- 
tions of appellant while he was working with them 4s 4 vegetable cutter at 
Olmsted's Restaurant. 

Dorothy Gaines testified that she worked with appellant for about six 
years (J.A. RS ); that during a six-month to e year period before June 1, 
1958, appellant was a very pleasant, reliable and likeable person (J.A. ay ); 
then he began acting worried; that he appeared to have a great deal on his 
mind; that he had difficulty doing his work and stared off into space; that 
he appeared to be in a nervous state (J.A. of ); thot her conversations 
with appellant indicated he was experiencing marital difficulties (J.A. 2L25- 


Luther Atkins observed appellant while at work for fifteen months 


(g-A.6 ). He testified that appellant was quict and likeable when he 


first knew him; that he became taikative and careless toward the date of the 
alleged assault (J.A0/6,27); thot he felt the appellant was going to “crack 
up" (J.-A. &7 ). 

Rene Roux, chef at the restaurant, testified that he knew appellant 
six or seven years (J.A. L¢ ); thot during the year or so preceding June 1, 
1958, he was a "changed man," that, at first his work was steady and he 
sometimes worked overtime and was busy; that his work then slowed down during 
the last year he was there (J.A.XF ); that he did not sccm to have his 
mind on his work and was upsct; that he was brooding and that you could not 
mike much out of bim any more (J.A-R7 ). 

Assistant chef Roger Deville testified that appellant did “pretty good" 
until 1956 (J.A. B/ ); that he became very nervous and moody and talked to 
the witness about his family problems; that he frequently talked about want- 
ing to take care of his four children but not the last child; that he was 
very nervous and excited; that he stared at the wall; that he talked to him- 
self until the time he quit (J.A.9/ ). 

Somes Erekems, omer of the restaurant (J.A. 9% ), testified thet he 
Imev appellant seven ycars (J.A. 32); that he was 6 good worker in the 
beginning and worked day and night and Sunday; that he had two extra jobs at 
the restaurent; that at the end of 1957 or beginning of 1958 appellant 
changed "terribly"; that his work was irregular; that he complained of family 


troubles (J.A. 32); that he was strange and nervous and sometimes talked 





to himself; that hc purchased expensive items from various stores (J.A. 33 ). 
Doctor James Ryan, Assistant Chicf Psychiatrist at the D. C. Generel 
Hospital was calicd as a rebuttal witness in behalf of the goverment 
(7-A.33 ). He testificd that he examined appellant for forty-five nimites 
on July 21, 1958 (5.A. $Y ); thet he examined hin on about four subsequent 
oceasions for about twenty minutes cach and also during ward rounds (J.A.3¥ ); 
that he formed an initial unqualificd impression of appellant's mental con- 
dition on July 2lst, and a tentative opinion regarding appellant's nentoal 
condition on June ist (g-A.S¥35; thot his opinion of bypeliant's mental 
condition on July 2lst was stronger than his opinion as! to appellant's nental 
condition on June Ist (J.A3¥3S); that it was his unqualified opinion that 


appellant was without evidence of psychosis on July 2lst, the dete of the 





exmmination (J.A. 2X ); that he asked appellant several questions which 
night have indicated a definite diagnosis of psychosis several weeks previous- 
ly and thet his answers to those questions did not indicate appellant was 
psychotic several weeks carlier (J.A. 35 ); that defendant was not suffering 
fron 2 neurosis or any nental discase or defect on July|2ist (J.a.3S° ); 

that psychoses last a rather long period of tine (J.A. 36 ); that sone psy- 
chiatrists hold that it is possible for a person to te a transicnt psychosis 
which my not last © day or a couple of hours (J.A. 26 )3 that he felt 
appellant was not suffering from any psychosis which lasts over a long period 
of tine (J.A.86 ); that he could not exclude the possibility of appelinnt's 
hoving 2 transient psychotic reaction several weeks before his examination 
(J.A.36 ); thot in a state of transient psychosis a person could not know 
the difference between right and wrong (J.A. 27 ); that the factors which 
would tend one to consider the possibility that appellant suffered a transicnt 
psychosis on June lst were: the history of marital aieficulties, the extrene 
turmoil appellant felt in his worry about having his son taken care of; his 
poor planning, the feeling he just could not cope with what was happening to 


hin in his environment. (J.A. 38 ). ! 


The case wes subxxitted to the jury on October 24, 1958. The jury 


returned its veridct of “Guilty” to the first count of assault with a danger 
ous weapon, and “Not Guilty” as to the second count of assault with intent 


to kill on October 2&, 1958. 








Appellant filed motions for judgment of acquittal notwithstanding the 
verdict, and, in the alternative, for a new trial, on October 28, 1958 


(5-A.Y9 ). Both motions were heard and denied by the Court on November 7, 


1958. (5.A. JO). 

Appellant was sentenced on December 5, 1958 to imprisonment for a period 
of one (1) to three (3) years. 

Notice of this appeal was filed on December 15, 1958. 


STATUTE INVOLVED 
"PITTe 18, UNITED STATES CODE -- Mental Defectives 
"Section 42h. Mental Incompetency after arrest and before trial. 


"Whenever after arrest and prior to the imposition of sentence or prior 
to the expiration of any period of probation the United 
reasonable cause to believe that a 


to assist in his own defense, 
mination of such mental compe 
for such belicf with the t 


? 
upon due notice, at which evidence as to the 
: may be submitted, including that of the 
reporting psychiatrist, and make a finding with respect thereto. No statement 
made by the accused in the course of any cxamination into his sanity or 
mental competency provided for by this section, whether the exomination shall 
be with or without the consent of the accused, shall be admitted in evidence 


against the accused on the issue of guilt in any criminal proceeding. A 


finding by the judge that the accused is mentally competent to stand trial 
shall in no way prejudice the accused in a plea of insanity as a defense to 
the crine charged; such finding shall not be introduced in evidence on that 
issue nor otherwise be brought to the notice of the jury." 


STATEMENT OF POINTS 


1. The District Court erred in denying Appellant's motion for appoint- 
nent of a special psychiatrist to determine appellant's nental competency, 
appellant having represented to the Court, through counsel, that his previous 
nental exanination was neither thorough nor conclusive, that the exanining 
Physician had since informed counsel thet appellant was a border-linc case; 
that several persons were prepared to submit affidavits as to appellant's 
ebnorml behavior and that appellant attempted to take his own life on the 
day of the indicted action. 





2. The District Court erred in refusing to grant appellant's motion 
for judgment of acquittal notwithstanding the verdict, or his motion for 
new trial, appellant having introduced some evidence of hts diseased mind 
and the government having failed to exclude beyond a reasonable doubt the 
hypothesis of appellant's insanity. | 

SUMMARY OF ARGUMENT 
I 

One day before appellant's trial was to commence, appellant, through 
counsel, appeared before the District Court and moved for the appointment of 
a@ special psychiatrist to determine appellant's competency. Counsel repre- 
sented to the Court in his written motion that a previous mental examination 
performed at the direction of the Court was neither thorough nor conclusive; 
that the examining physician had since stated to counsel’ that appellant was 
& border~-line case; that appellant was still unable properly to assist counsel 
in his own defense; and that counsel could produce several witnesses who 
would attest to the radical change in appellant's behavior. In attempting 
to be heard orally upon his motion, counsel for appellant was summarily en- 
Joined by the Court from enlarging upon his written motion. The Court, deny= 
ing the motion, stated that it was a reflection upon the competence of 
government psychiatrists. | 

Appellant's motion was brought under Title 18 U.S.C. 5S hob which pro- 
vides that when such a motion is filed, sectting forth the ground for such 
relief, the Court shall cause the accused to be exomined'as to his mental 
condition at least by one qualified psychiatrist. The purpose of the statute 


is to prevent an insane person from being tried or imprisoned for crinec. 


Ferry v. United States, 90 U. S. App. D. C. 186, 195 F. 2a 37 (1952). 
The Court, having such a motion before it pursuant to 18 U.S.C. 6 hekk 





has the limited power to review the notion and deny it omly when the ground 
alleged is frivolous or when the motion is not made in good faith. Wear v. 
United States, 94 U. S. App. D. C. 325, 218 F. 2a 2h. | 
The Court had before it no evidence of bad faith or that the notion was 
frivolous. Counsel had filed a written notion containing the aforenentioned 
representations, and the Court failed to inquire further | into counsel's 


stated reasons or to allow counsel to further orally support his notion. The 








record before the Court also contained reference to the fact that appellant 
Jumped from the Fourteenth Street Bridge in an attempt to take his own life 
on the day of the alleged assault. 

Thus, there was much for the Court's consideration to demonstrate 
appellant’s incompetency to go to trial. Appellant had not demonstrated in 
any manner his competence to understand the nature of the offense with which 
he was charged, or to properly assist in his defense. 

The Court therefore erred in failing to grant appellant's motion for 
appointment of a special psychiatrist. 


m 


In any criminal trial, the burden of proof is on the prosecution, apply- 
ing to every element necessary to constitute the crime. The law also recog- 
nizes @ presumption in favor of sanity. However, when some evidence of 
insanity is introduced, the presumption in favor of sanity disappears and 
the prosecution must exclude beyond reasonable doubt the hypothesis of in- 
sanity. Failing this, the accused, must be acquitted by reason of insanity. 


Davis v. United States, 160 U.S. 469, 16S. Ct. 353, 40 L. Ba. 499 (1895); 


Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2a 8ée. 

Appellant produced five lay witnesses, all of whom had know appellant 
for a substantial period of time and all of whom testified that appellant's 
behavior had undergone e@ radical change shortly before the date of the alleged 
assault. They stated that, where he previously had been reliable, efficient, 
pleasant and hard workinc, he had within the past six months to a year become 
very worried and upset, frequently stared into space, and talked to himself, 
that his work slowed down, that he brooded and appeared upset; that he 
frequently complained of family troubles; that he appeared about to "crack up”. 

The government, on the other hand, produced one witness to rebut the 
defense of insanity, Dr. James Ryan, Assistant Chief Psychiatrist, D. C. 
General Hospital. Dr. Ryan testified that in his Opinion appellant was sane 
and without evidence of psychosis on July 21, the first day of examination; 
that he had a "qualified," "tentative," "Iupression" that appellant did not 
have @ transient psychosis several weeks before his examination, but that he 
could not exclude the possibility of appellant's having a transient psychosis 





Several weeks previously. He further stated that he could not exclude the 
possibility that appellant was in a mental state where he did not know right 
from wrong on June ist, 1958. 
The expressions and observations concerning the appellant given by the 
five lay witnesses were entitled to serious consideration by the jury, since 


“the expressed opinion of one who has had adequate Opportimitics to observe 
his conduct and appearance is but the statenent of a fact." Loylor v. U.S., 


7 App. D.C. 27. 

The only conclusive opinion stated by Dr. Ryan on the other hand, was 
that appellant was not suffering fron any mental discase at the tine he was 
exonined. The doctor, in his testinony uade plain the fost that he could not 
testify with any conclusiveness as to appellant's nental condition several 
weeks earlier. 

Thus, the Court is unable to say that the jury was warranted on the 
evidence in foiling to cntertain a reasonable doubt that excest for a 
diseased nental condition, the appellant would have committed the allered 
assault. ! 


ARGUMENT 


I. 


The District Court Erred In gs Appellant's Motion for 
Appointment of a Special Psychiatrist to Determine Appellant's 
Competency. : 


2 





On October 22, 1958, one day before trial, appellant, through counsel, 
appeared before the Motions Court of the District Court and moved the Court 
pursuant to Title 18 U.S.C. 8 kokk to appoint a special psychiatrist to 
examine appellant to determine his competency to stand trial. Appellant's 
written motion set forth, in ‘Support of the motion, the following: 


(1) That appellant's examination by the D. C. General Hospital 
Psychiatric Staff was not thorough or conclusive ; 
(2) That the psychiatrist who examined appellant stated to 
counsel that appellant was a borderline case ; 
(3) that appellant was still wmable to properly assist counsel 
in his own defense and, 
(4) That counsel could produce affidavits fron seven persons 
who would attest to the fact that prior to the alleged 
criminal act, appellant's behavior had undergone a radical 
change. 


The Court, taking obvious exception to counsel's statement that appel- 





lant's initial examination was not thorough or conclusive was apparently 








preoccupied with the "reflection" on government psychiatrists allegedly con- 
tained in counsel's written statement. Although counsel repeatedly urged 
that he be heard on the motion, he was not allowed to continue and the Court 
summarily denied the motion. 

Title 18 U.S.C. 8 4ekk provides the remedy under which appellant was 
before the Court on the aforesaid motion, providing in part as follows: 


"Whenever after arrest and prior to the imposition of sentence 
or prior to the expiration of any period of probation, the 
United States Attorney has reasonable cause to believe that 

& person charged with an offense against the United States may 
be presently insane or otherwise so mentally incompetent as 
to be wmable to understand the proceedings against him or 
properly to assist in his own defense, he shall file a motion 
for a judicial determination of such mental competency of the 
accused, setting forth the ground for such relicf with the 
trial court in which proceedings are pending. Upon such & 
motion or upon & similar motion in behalf of the accused, 

or upon its own motion, the Court shall cause the accused, 
whether or not previously admitted to bail, to be cxamincd 

as to his mental condition by at least one qualified 
psychiatrist, who shall report to the Court. * * * " (Emphasis 
supplicd) 


As stated in Perry v. U.S-, 90 U.S. App. D.C. 186, 187, 195 F. 2a 37 
(1952); 

".,.a principal purpose of the statute referred to, os appears 

from its terms and lcgisletive history, is to prevent on 
insane person from being tried or imprisoned for crime." 

The reasons stated by counsel in his motion certainly provide more than 
adequate basis for counsel to believe appellant to be so mentally incom- — 
petent as to be unable to understand the proceedings against him or properly 
to assist in his defense. The very essence of criminal defense advocacy 
is the ability of counsel to communicate with and to secure the cooperative 
assistance of the accused. This assistance was unavailable to counsel one 


Gay before trial. 


In Moss v. Hunter, 10 Cir., 167 F 2a 683, 685, certiorari denied, 1948, 


33h U. 8. 860, 68S. Ct. 1519, 92 L. Bd. 1780, the Court noted "that the 
applicable test in these circumstances is whether an accused has the mental 
capacity to comprehend his own condition with reference to the accusation 
pending against him and is capable of rationally conducting his own defense.” 
While it is not made perfectly clear in what respect appellant was un- 
able properly to assist in his own defense, the context of his motion strong- 


ly indicates that it was because of mental incompetence. 





The case of Wear v. United States, 94 U. S. App. D.C 325, 327, 218 
F. 2d 24, 26 (1954), interprets the discretionary power of the Court to 
decline to order a mental examination. In commenting upon the statutory 
requirement that the motion mst sect forth the growmd for) believing the 
accused is presently insanc, the Court states: "We conclude, however, that 
this requirement confers upon the Court merely the limited power to review 
the motion and to deny it when the ground alleged is frivolous, or when the 
motion is not made in good faith.” | 

It cannot reasonably be inferred from the statute or|from subsequent 
case law that a previous psychiatric cxamination ond a finding of sanity or 
competency can in any way affect the mandatory terms of the statutc, unicss 
the ground alleged is frivolous or when the motion is not made in good faith. 
Absent any reason to belicve the ground is frivolous or that the motion is 
not made in good faith, ... the Court shall cause the aeciscd eee to be 
exanined (ctc.)" (Baphasis supplicd). Wear v. U.S., supra. 

Thus the issuc resolves itsclf to whether or not the District Court had 
before it sufficient evidence of frivolousness or bad faith on the part of 
the novant, to deny his notion. 

On the one hand, the Court had before it a letter prepared by the 
examining physician at D. C. General Hospital, on August 15, 1958, stating 
that appellant was admitted on July 18, 1958, and that psychiatric examination 
revealed hin to be “sanc, competent and capable of participating in his owm 
defense.” | 

Qn the other hand, it had before it the aforementioned motion and reasons 
stated by counsel, all of which were unrebutted except by the Court itsclf, 


taking exception to an alleged "reficction" on goverment psychiatrists and 


addressing itself to nothing clsc. The court failed to inquire of counsel 


for what reasons, if any, he believed the previous examination was not 
thorough or conclusive, or in what respect appellant was unable to assist 

in his defense, or in what woy and to what extent appellant's behavior had 
undergone "radical" change. If the Court had the slightest idea that the 
motion was frivolous or made in bad faith, it failed so to| state. The notion 


was in fact, anply supported. 








In addition, the Court had before it counsel's previous motion for 
determination of appellant's competency, filed on June 24, 1958, in which 
counsel stated that appellant failed to respond logically to questions, 
“seemed dazed and detached and unable to orientate himself to the fact that 


he was being tried by a court of law," and that appellant attempted suicide 


on June 1, 1958, by jumping fron the Fourteenth Street Bridge into the 
Potomac River. 


fhe case of Kelley v. United States, 95 U.S. App. D.C. 267, 270, 211 
F. 2a 822, 85 (1954) presents facts quite sinilar to those in this appeal. 
In June, 1952, Kelley was indicted for robbery and pled not guilty. In July, 
1952 pursuant to 18 U.S.C. 8 4ekh, Kelley wes found mentally incompetent. 
He was committed to St. Elizabeth's Hospital, and in February, 1953, the 
Superintendent of that hospital certified that Kelley had recovered his 
reason, and was of sound mind. Kelicy's case was called to trial in October, 
1953. Kelley's counsel asked the Court to order a re-cxmination stating 
that the accused was at! one tine committed to St. Elizabeth's and that he 
bad talked with hin for about twenty minutes end felt that he was not prepared 


to go to trinl. Counsel also stated that two doctors would testify to Kelley's 


present incompetency. ‘The court denied the notion, and the case went to 
trial, resulting in judgnent against Kellcy. Mm reversing and renmanding the 
case, this Court said: 

"TP such a well-founded notion does not bring the statutory 

procedure into operation, the purpose of Congress obviously 

is frustrated. It was error for the Court to deny the notion." 

In the Kellcy case, as in this appeal, the exmmining institution furnish- 
ca the court with a letter certifying sanity and competency, following con~ 
mittnent under 18 U.S.C. & kek, the accused in the fomer case having received 
treatment. In both cases, testimony in addition to counsel's belicfs wos 
offered to denonstrate incompetency. Sinilarly, there was evidence in both 
cases of previous incompetency - Kelicy'’s committment to St. Elizabeth's 
for treatment and Callowsy's dazed and disoriented conduct and his extra- 
ordinary attenpt to take his own life. 

Those cases in which the lower court has been affirmed in denying 
defendant's notion for! determination of competency have been those in which 
appellant has denonstrated to the court, by his actions and conduct, his 





competence to understand the nature of the offense with which he is charged 
end to properly assist in his defense. See Wheeler v. United States, 
U.S. App. D. C. 363 165 F. 2a 225 (1947), Shelton v. United States, (1953 
CA5 Ia) 205 F. 2a 806 (1953); Lebron v. United States, 97 U. S. App. D.C. 
133, 229 F. 28 16 (1956). ! 

The failure of the court to address itself to the only discretionary 
questions, i.e., frivolousness and bad faith, in the licht of the record 


before it, and its denial of appellant's motion, is clear error. 


ARGUMENT 
Ir 


The District Court Erred in Appellant's 
Motion for Jud t of Acquittal Notwi a4 


the Verdict or, In the Altemative, For a New Trial. 
The rule is well established that the burden of proof is on the pro- 





secution from the beginning to the end of trial, and applies to every clenent 

necessary to constitute the crime. Sinilarly, as well established is the 

presumption in favor of sanity. 
However, in order to justify a conviction, the proof, considered with 

the presumption of sanity, must cxclude beyond any reasonable doubt the 

hypothesis that the conduct indicted was the product of 4 diseascd nind. 

See Davis v. United Statcs, 160 U.S. 469, 16 S. Ct. 353, 40 L. Bd. 499 (1895). 


The Court in the Davis casc, speaking through Justice Harlan at page 


487, states the rule thus: 


"Giving to the prosecution, where the defense is insanity, 
the benefit in the way of proof of the presumption in favor 
of sanity, the vital question, from the tine a plea of not 
guilty is entered until the return of the verdict, is whether, 
upon all the evidence, by whatever side adduced, guilt is 
established beyond reasonable doubt. If the whole evidence, 
including thet supplied by the presumption of sanity, does 
not exclude beyond reasonable doubt the hypothesis of 
insanity, of which sone proof is adéuced, the accused is cn- 
titled to an acquittal of the specific offense charged.” 


See also Durhon v. United States, 9% U.S. App. D.C. 228, 214 P. 20 862, 
(1954). 
In the case presently before the Court, es in the Davis and Durham 

cases, the evidence afforded no legal support for a finding beyond a 
reasonable doubt that mental disease did not cause the indicted conduct. 
In order of appearance, the testimony of witnesses both for the prosecution 


r 








and the defense on the question of mental capacity of the appellant was 
essentially as follows: 
Mary F. Calloway 
That on June 1, 1958, her husband entered the room in which she was 
standing, said, "Bitch, I got it in for you," and proceeded to crab her 
throat with ea piece of rope and "butt" her head against the wall. 
Detective Pixton 
That when questioned on June Ist, appellant was dripping wet, having 
just been pulled from the Potomac River; that he refused to answer all qucs- 
tions put to him except to say he was tired of people pushing hin around. 
Veril S. Coogan 
Thet on June 1, 1958, as he was proceeding in a boat down the Potomac 
River, he noticed a coumotion on the Fourteenth Street Bridge, saw appellant 
in the water under the bridge, and threw him a rope; that appellant refused 
the rope, and was then pulled aboard the boat by the witness and another, and 
later turned over to the policc. 
Dorothy Gaines 
That she worked with appellant for six years, during which time he was 
pleasant, reliabic and likcable; that a few months prior to the alleged 
assault, appellant began acting worried, experienced difficulty performing 
his dutics and stared off into space; that her conversations with appellant 
indicated he was cxpericncing marital difficultics. 
Rene Roux 
That he had also known appellant for six ycars; that although at first 
appellant's work was stcady and he frequently worked overtime, his work slowed 
down during the lnst ycar and appeared brooding and upsct. 
Roger DeVilic 
That appellant performed his dutics pretty well ct first, then became 
moody and talked frequently about family problems, particularly about his 
desire to take care of four of his children but nct the last; that he began 
staring at the wall and talking to himsclf wmtil he quit his job. 
James Brahons 
That he is the owner of the restaurant in which appellant worked and 


knew appellant for seven years; that appellant was oa good worker at first, 





frequently working overtime and undertaking additional jobs; that at the 
beginning of 1958, appellant changed “terribly” became nervous, not attending 
to his job to the extent that his work became irvegular; that he began to 





frequently complain of femily trouble, was nervous and made purchases he could 
not afford, ! 
The foregoing observations, it is respectfully submitted, constitute 
eat least "some evidence" of appellant's diseased mind. Talking it one step 
further, "reasonable doubt" is irresistable. | 


The Goverment based its entire case upun the testimony of four persons; 





the complaining witness, the police detective who interviewed both the con- 
plaining witness end the appellant, the man who pulled appellant from the 
Potomac River, and James Ryan, M-D., Assistant Chicf Psychiatrist at D. C. 
General Hospital, who performed a psychiatric exanination of appellant. 

Thus, of the four, it is actually only the testimony of Doctor Ryan which 
can provide any support whatsoever for finding that eral is no reasonablic 
aoubt of appellont's sanity at the tine of the alleged assault. None of the 
remaining three witnesses was questioned on this point. 

After being properly qualified, Doctor Ryan's Seater was as follows: 
that he examined appellant for forty-five ninutes on July 2st, 1958, and on 
four subsequent occasions for about twenty minutes each, in addition to 
regular ward rounds; that it was his unqualificd opinion that appellant was 
without evidence of psychosis on July 2lst (the date of the first examination); 
that appellant was not suffering fron a neurosis or any nental discase or 
@efect on the day of the exanination or from any psychosis which lasts over a 
long period of tine; that appellant's answers to his questions aid not indi- 
cate he was psychotic "several" weeks carlier, but that he could not exclude 
the possibility of appellant's having a transient psychotic reaction “several” 
weeks before his examination; that his opinion that appellant did not have a 


transient psychosis “several wecks” before would have to be qualified; that 
there was some evidence that appellant was not psychotic on June ist because 
of the absence of sone things /in his answers/ which “night" positively 
have denonstrated a psychosis on Jime lst; that in a state of transient 


psychosis a person could not know the difference between right and wrong; 


that he pictured appellant as a non of linitea nentality ond linited ability 








to deal with ordinary day to day stresses of life, and that such a person 
is the more likely to have a transient psychosis. 
Was this, then, the testimony which supplied the evidence necessary to 


exclude beyond reasonable doubt the hypothesis that the conduct indicted was 


the product of a diseased mind? Did Doctor Ryan’s "tentative" "qualified" 
“impression” that appellant had no transient psychosis "several" weeks before 
his exanination on July 2lst (the alleged act occurred seven weeks prior to 
his first exanination) so overcome the hypothesis of insanity as to exclude 
it? 

It is clear that we are weighing one against the other -- actual obscrva- 
tions over & period of years of appellant's extraordinary behavior, including 
attempted suicide, plus cousel’s representation that appellant was uabic 
to assist in his defence, on the one hand, and tentative, qualified impressions 
gathered by an expert after several relatively short interviews on the other. 

The expressions of the observations of the five lay witnesses as to 
appeliant's mental condition were entitled to the serious consideration of the 
jury, As stated in Taylor v. United States, 7 App. D.C. 27 (1895): 

“The truth is, the statement of the non-professional wit- 
ness to the sanity or insanity ot a particular time, of 

an individual, whosc appearance, manner, habits, and con- 
duct came under his personal observation is not the 
expression of mere opinion. In forn, it is opinion, because 
it expresses an inference or conclusion based upon obser= 
yotion of the appearance, manner, and notions of another 
person, of which a correct idea cannot well be commmicatcd 
in words to others, without cnbodying, more or icss, the 
impressions or judgnents of the witness. But, in a sub- 
stanticl sense, and for every purpose essential to a safe 
conclusion, the nental condition of an individual, as sane 
or insane, is a fact; and the expressed opinion of one 

who has had adequate opportunities to observe his conduct 
and appearance is but the statement of a fact.” 

In Douglas v. United States, 99 U.S. App. D.C. 232, 239 F 2d 52 (1956), 
the accused was adcjudicated of unsound mind after commission of robberies 
and was later discharged as recovered. Upon trial, the testinony of severel 
examining psychiatrists strongly tended to establish that the accused had a 
diseased mind at the tine of the comission of the robberies, although lay 
testinony concerming his conduct at and shortly after the robberies tended 
to establish that his mind was normal. Im reversing and remanding the case 


for further proceedings, the court stated; 





"In an eppropriate case, there is a duty to set aside 

a verdict of guilty and to direct a verdict of not guilty 
by reason of insanity - a duty to be performed with cau- 
tion, however, because of the deference due the jury in 
resolving factual issues." | 


As the court was unable, in the Douglas cases, to say that the jurics 


wore warranted on the evidence in failing to entertain a reasonable doubt 

that except for a diseased mental condition Douglas would have committed the 

robberies, so must the court in the instant case find thot the jury was un- 

warranted in failing to find reasonable doubt. Tm Douglas, the jury was un- 

warranted in apparently failing to give full consideration to expert nedical 

testinony. In our casc, the jury was ee SE 

considering expert medical testinony to the total exelusicn of all clse, as 

was the court in refusing to grant appellant's notion for judgnent of acquittal 

notwithstanding the verdict, or his notion for c new trial. 

Again quoting the language of the court in Douglas, supra: 

"... it would be inconsistent with applicable 
standards to hold on the records as presently constituted 


that punishment for criminal conduct, rather than treat- 
ment for a mental disease, was the renedy.” 





CONCLUSION 
In conclusion, it is respectfully submitted that the Soot of the 
District Court in this case should be vacated, mcr cha onde remanded to the 
District Court with instructions to: (1) cause the accused to be exanined 
as to his mental condition, and, (2) to erent & new trial [on each of the 


indictments against appellant. 
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STATEMENT OF QUESTIONS PRESENTED 


Shortly after assaulting his wife appellant was committed to 
D. C. General Hospital. The chief psychiatrist, on the basis 
of staff examination, reported him competent to stand trial. 
The record does not reveal any subsequent assertion of in- 
competency at the time of entering a plea of not guilty, nor 
on several other occasions when the case officially stood ready 
for trial. 

In the opinion of the appellee the following questions are 
presented: 

(1) In the absence of new facts, does the applicable statute 
require the appointment of a special psychiatrist, on the day 
of trial, to reexamine as to competency to stand trial? 

(2) Where a psychiatrist testified unqualifiedly that ap- 
pellant was not mentally ill shortly after the crime, and was 
of the opinion (subject to the recognized “possibility” of 
transitory psychosis at the time of the crime) that appellant 
was not mentally ill at the time of the crime, was there suffi- 
cient evidence of sanity to warrant submission of the case to 
the jury? 


(x) 








Counterstatement of the case 
Statutes involved. 


Argument: 
I. A repetitive motion as to competency to stand trial was 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged in two counts with having, on June 
1, 1958, feloniously assaulted his wife, Mary Calloway (J.A. 6). 
A jury found him guilty on the first count, alleging assault, with, 
a dangerous weapon (J.A. 6, 49). This is an appeal from the 
judgment of conviction, sentencing appellant to imprisonment. 
from.one to three years (J.A. 51). 

On Sunday, June 1, 1958, the appellant and his wife had 
been separated for some time (J.A. 17). Late that morning 
Mrs. Calloway, from the second floor, hearing someone run up 
the steps, turned and saw it. was her husband. Mrs. Callo- 
way testified: 

He said, “Bitch, I got it in for you.” He didn’t give 
me a chance to say anything or do anything before he 
grabbed me by my throat with this rope. Then he 
take my head and butted it to the wall. Then I fell 
unconscious. That’s all I remember (J.A. 14}. 

When Mrs. Calloway revived she called Number 9 Precinct, 
the officers taking her to Casualty Hospital where, the witness 
: hm) 
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stated, the “doctor put some medicine around my neck and 
treated my. tongue” (J.A. 14,17). Officer Pixton of the Met- 
Topolitan Police, observed bruises on her neck the next day 
(J.A. 18). 

Early in the afternoon of the day of the assault the appellant 
was pulled out of the Potomac, under the Fourteenth Street 
Bridge, by a man in a passing boat (J.A. 20-21). Turned 
over to the police, he-was brought, a very short while later (2 
P.M.), to the Ninth Precinct (J.A. 20-21). Asked if he had 
choked his wife, appellant would not answer. Asked why he 
jumped, he told Officer Pixton “he was getting tired of people 
pushing him around” (J.A. 19). 

. Besides the separation before the crime (J.A. 17), Mrs. Callo- 
way testified that appellant had left his family late in 1956, 
returning in April, 1957 (J.A. 16-17). Lay witnesses for the 
defense,? employees and the proprietor of the Olmstead Grill, 


7 As indicated in the opening statement, there was a defense of insanity 
claimed to have arisen from the “pressure” of family problems, both eco- 
nomic and otherwise (Tr. 26). Appellant’s employer and fellow workers 
were called to establish this. (1) James Brahams, owner of the Olm- 
stead Grill, stated appellant worked there six‘years and was a “very hard 
worker”; holding down two jobs because he had a big family and needed 
money badly. A good worker at first, appellant “changed terribly” in late 
1957-1958. He ‘became nervous, inattentive, irregular in attendance, and 
on occasion talked to himself. He told the witness the reason for his 
behavior, was “family troubles” (J.A. 32). He was extravagant in his 
dealings with Seventh Street merchants who dunned him (J.A. 32-33). 
(2) The chef, Rene Rouz, stated appellant’s work “slacked down” in the 
last’ year or so, prior to which’ appellant “had always been steady” 
(J.A. 28). He brooded and became inattentive and upset over his work. 
He was fired but taken back because they felt sorry for him (J.A. 28-29). 
(3), The assistant chef, Roger Deville, knew appellant about three years 
(J.A. 30). From 1956 on appellant “had a little trouble at home” becoming 
“very nervous at times and moody”. The change persisted up until the 
time of the crime (J.A. 31). (4) Luther Atkins testified that he knew 
appellant fifteen months. He worked closely with appellant and several 
months before the crime appellant became careless in his work and talk- 
ative, arinoying the witness with his problems (J.A. 26). The witness 
“figured he was going to crack up” (J.A. 27). Before this he seemed quiet 
and likeable (J.A. 26). (5) Dorothy Gaines, a pantry maid, worked with 
appellant until she resigned a month and a half before the crime (J.A. 23). 
Inst before she left he seemed “in a nervous state” as if he had something 
on his mind (J.A. 25). In the Spring of 1957 appellant had been affected 
by ‘his separation from his wife and children; this emotional upset had 
then interfered with his work (J.A. Yr ZS). 
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where appellant worked, incidentally developed that a source 
of appellant’s animus toward his wife in 1957 and 1958 was the 
fact that he doubted the paternity of his fifth child (J.A. 31, 
32). 

As has been seen, appellant’s defense of insanity was based 
on the testimony of the proprietor and employees of the 
Olmstead Grill who had known him for all or part of the six 
years appellant was there employed (note 1). It was their 
testimony that family strife had noticeably affected his con- 
versation, his work habits and his conduct. 

In rebuttal the prosecution called Dr. James Ryan, Assist- 
ant Chief Psychiatrist at the D.C. General Hospital (J.A. 
33). He had given appellant “s formal mental status exami- 
nation” on July 21, 1958 (J.A. 34). Thereafter the doctor 
observed appellant almost daily over a period of about six 
weeks in July and August (J.A. 34; note 4). Subsequent 
observations of the appellant strengthened the impression the 
doctor received on July 21, 1958. It was the doctor’s un- 
qualified opinion that as of July 21, 1938, appellant was not 
suffering from a psychosis; there was no neurosis, mental 
disease or defect ? (J.A.35). 

- The doctor further testified that it was his opinion that 
appellant was not psychotic at the time of the crime (J.A. 35). 
Dr. Ryan explained, however, that this was not an unqualified 
opinion as he could not exclude the “possibility” of appellant’s 
having had a “transient psychotic reaction” at the time of the 
crime several weeks before the examination (J.A. 35-36). A 
lack of positive indications of transient. psychosis was the basis 
of the doctor’s opinion there had been no temporary insanity.’ 


’ *Later the doctor testified that appellant’s intelligence quotient was 72 
on the Wechsler-Bellevue Intelligence Scale. Asked by the court if that 
was “considered about average”, the doctor replied: “That is an I.Q. which 
is certainly adequate to understand right and wrong, to understand charges 
against a person, and to participate in one’s own defense. It is a little 
bit low” (J.A. 39). 

*Dr. Ryan had asked questions of appellant affirmative answers to which 
would have indicated transitory psychosis. Appellant had answered that 
at the time of the crime he had not been hallucinated, was not in panic, 
and recognized his surroundings (J.A. 36-37). 

On cross-examination the doctor testified that he had considered and 
elicited appellant’s conduct prior to the crime and his reaction to his 
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As indicated above, the doctor’s opinion was positive that ap- 
pellant was not suffering from “any of the formal categories 
of psychosis which we recognize as lasting over a long period of 
time” (J.A. 36). 

Dr. Ryan had examined appellant by virtue of a court order 
committing appellant to D.C. General Hospital for staff obser- 
vation as to mental capacity to stand trial.‘ As indicated 
above, the doctor had observed appellant almost daily for six 
weeks (J.A.34). On July 21, 1958, appellant had been given a 
formal] “mental status examination”, the results of which were 
confirmed by subsequent observations over the long period 
noted (J.A. 34). In addition to the six weeks of daily observa- 
tions, appellant was examined on the first occasion for forty- 


marital problems. The mental strain to which appellant had been sub- 
jected required consideration of the possibility of a transient psychosis 2s 
of June first. The doctor stated: “The history of his marital difficulties 
as he presents them; the extreme turmoil he felt in his worry about having 
his son taken care of; the rather poor planning he showed; the feeling 
he just couldn’t cope with what was happening to him in his environment: 
All of these factors made me picture Mr. Calloway as a man of limited 
mentality, limited ability to deal with any stress upon which we might 
say are ordinary day to day stresses of life. 

“By this I do not mean to imply he had a psychosis. I am only saying 
he was a person of very immature kind of character structure. We recog- 
nize, as psychiatrists, many different kinds of character structures, all of 
which we consider as variations of the norm. One variation of the norm 
we are familiar with is a very immature type. Such a person is more 
likely to have a transient psychosis” (J.A. 38-39). 

*On June 24, 1958 appellant filed in District Court a motion that he be 
examined as to competency to stand trial (J.A. 4). Defense counsel’s 
affidivit stated: (1) that appellant “failed to respond logically to ques- 
tions”; (2) that appellant “seemed dazed and detached and unable to orient 
himself to the fact that he was being tried”; appellant’s “employer and 
other coworkers noted odd behavior of the defendant as early as April 
1958”; (4) the appellant “attempted suicide on or about June 1, 1958” 
(J.A. 5-6). 

On July 2 appellant was committed to the D.C. General Hospital for 
observation by the psychiatric staff (J.A.5). On August 16, 1958 the Chief 
Psychiatrist reported, through Dr. James A. Ryan, that appellant, admitted 
to D.C. General Hospital July 18, was “sane, competent and capable of 
participating in his own defense” (J.A. 7). On Septemder 11 the District 
Court, upon consideration of the report of the Chief Psychiatrist, ordered 
appellant committed to the District of Columbia Jail to await trial (JA. 
7). On September 19 appellant, accompanied by counsel, entered a plea of 
not guilty (J.A. 8). 
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five minutes, on another for one-half hour, and on four other 
occasions for about twenty minutes * (J.A. 34). 

When the case was called before the assignment judge on 
October 22, 1958, appellant presented a motion, filed that day, 
for the appointment of a “special psychiatrist to determine 
defendant’s mental competency to stand trial” (J.A. 8-11). 
An allegation of the motion was that appellant was “still un- 
able to properly assist. counsel in his own defense” (J.A. 8). 
The motion was presented over two months after the report of 
the Chief Psychiatrist of D.C. General Hospital, reporting 
appellant competent to stand trial, had been filed (note 4). It 
was also about a month and a half after the District Court, 
upon consideration of the report, had ordered appellant com- 
mitted to the District Jail to await trial. Ibid. It is also 
significant that, after the order last referred to, appellant had 
entered a plea of not guilty, on September nineteenth, over a 
month before the motion. Jtid. From then until the filing 
of the motion the case had been ready for trial four times, being 
continued initially on behalf of the appellant and three more 
times because of the unavailability of a trial court Appel- 
lant does not assert that at the time of the plea, nor at sub- 
sequent times when the case stood ready, that any suggestion 
of incompetency to stand trial was made to the court. 

Despite the time devoted to the appellant by Dr. Ryan 
and his acquaintance with appellant’s case history demon- 
strated at the trial,” appellant’s motion alleged that the “ex- 
amination by the D. C. General Psychiatric Staff was not 
thorough or. conclusive” (J.A. 8). The assignment judge 
informed defense counsel that there had been examination by 
the staff of D. C. General Hospital and that to assert. that 
“their examination was not thorough or conclusive” would not 


“When the case was called on the trial calendar a motion was made for 
appointment of a special psychiatrist to determine appellant’s competency 
to stand trial. It was alleged that examination by the staff of D.C. Gen- 
eral Hospital was not “thorough or conclusive” (J.A. 8). In support ap- 
pellant complained to the assignment judge as to the number of times 
appellant was interviewed by Dr. Ryan (J.A. 11). See note 7 and text, 
infra. 

*The face of the District Court jacket, included in the record on appeal, 
reflects these continuances. 

* See notes 3, 5 and text. 
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be a “fair statement if it is unsupported” (J.A. 10). There- 
upon defense counsel told the court that the charge of lack 
of thoroughness was based on an interview with Dr. Ryan* 
(J.A. 10). Counsel stated the doctor had indicated “this was 
a borderline case” and “that he only interviewed the patient 
several times, and in my investigation it was only twice” 
(J.-A. 11). The assignment judge, remarking that such 
a number of interviews was “enough in many cases”, overruled 
the motion (J.A. 11). 


STATUTES INVOLVED 


31 Stat. 1321 (1901), 22 D.C. Cove § 502 (1951): 


Every person convicted * * * of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 

31 Stat. 1340 (1901), as generally amended, 69 Stat. 609 
(1955), 24 D.C. Cons § 301 (Supp. VII, 1959): 

(a) Whenever a person is arrested, indicted, charged 
by information, or is charged in the juvenile court of 
the District of Columbia, for or with an offense and, 
prior to the imposition of sentence or prior to the ex- 
piration of any period of probation, it shall appear to 
the court from the court’s own observations, or from 
prima facie evidence submitted to the court, that the 
accused is of unsound mind or is mentally incompetent 
so as to be unable to understand the proceedings 
against him or properly to assist in his own defense, 
the court may order the accused committed to the Dis- 
trict of Columbia General Hospital or other mental 
hospital designated by the court, for such reasonable 
period as the court may determine for examination and 
observation and for care and treatment if such is neces- 


*In accordance with the applicable statute, 24 D. C. Code $301 (Supp. 
VII, 1959), the order had required a report by the Chief Psychiatrist of 
D. ©. General Hospital based on examination and observation by the 
“staff”. See note 4. Putting aside for argument the evident thoroughness 
of Dr. Ryan’s preparation, noted above, the motion did not in any way 
particularize as to the activities of the several other psychiatrists on the 
staff. 
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sary by the psychiatric staff of said hospital. Tf, after 
such examination and observation, the superintendent 
of the hospital, in the case of a mental hospital, or the 
chief psychiatrist of the District of Columbia General 
Hospital, in the case of District of Columbia General 
Hospital, shall report that in his opinion the accused 
is of unsound mind or mentally incompetent, such re- 
port shall be sufficient to authorize the court to commit 
by order the accused to a hospital for the mentally ill 
unless the accused or the Government objects, in which 
event, the court, after hearing without a jury, shall 
make a judicial determination of the competency of 
the accused to stand trial. If the court shall find the 
accused to be then of unsound mind or mentally in- 
competent to stand trial, the court shall order the 
accused confined to a hospital for the mentally ill * * * 

(h) The provisions of this section shall supersede in 
the District of Columbia the provisions of any Federal 
statutes or parts thereof inconsistent with this section. 

SUMMARY OF ARGUMENT 
I 


In the absence of new facts the applicable statute does not 
require & new examination as to mental competency to stand 
trial shortly after a report of competency by the Chief Psy- 
chiatrist of D.C. General Hospital based on staff examination. 


i 


A psychiatrist, with ample opportunity to observe, reached 
the unqualified conclusion that shortly after the crime appel- 
lant was not mentally ill. It was his further opinion that. appel- 
lant had not been ill at the time of thecrime. This testimony 
was sufficiently substantial to support submission of the case 
to the jury despite the fact that, as to responsibility on the 
date of the crime, the “possibility” of transient psychosis could 
not be eliminated. 
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ARGUMENT 


E A repetitive motion as to competency to stand trial was 
properly denied 


Appellant’s first contention (Br. 9-13) is that the District 
Court “erred in denying appellant’s motion for appointment 
of a special psychiatrist to. determine appellant’s competency 
* * * tostand trial” (Br.9). The argument runs that appel- 
lant was before the court under 18 U.S.C. § 4244, providing for 
examination “by at least one qualified psychiatrist who shall 
report to the court” (Br. 10). Appellant continues (Br. 11) 
with the assertion that the precedent interpreting the power to 
grant such motions is Wear v. United States, 94 U.S. App. D.C. 
325, 327, 218 F. 2d 24, 26 (D.C. Cir. 1954), which lays down the 
rule that the trial court has “merely the limited power to re- 
view. the motion and to deny it when the grounds alleged are 
frivolous, or when the motion is not made in good faith.” 
Appellant concludes: 

Thus the issue resolves itself to whether or not the Dis- 
trict Court had before it sufficient evidence of frivolous- 
ness or bad faith on the part of the movant, to deny his 
motion (Br. 11). 


The short answer to appellant’s contention is that the Wear 
¢ase interprets a statute (18 U.S.C. § 4244) since superseded in 
the District of Columbia in parts pertinent here. 69 Stat. 609 
(1955), 24 D.C. Cope § 301 (Supp. VIE, 1959). The question 
of the applicability of the Wear case to the new statute is of 
secondary importance to appellant’s misconstruction of the 
congressional scheme embodied in the new legislation. Unlike 
Section 4244 of Title 18, emphasis in the local statute is on 
institutions, not individual experts. The apparent reason is 
the existence, here on federal territory, of a city hospital and 
of a federal mental institution. First reference in the statute 
is to the D.C. General Hospital, reports from which are to be 
specifically made by the “chief psychiatrist” based on “staff”? 
examination. The statute requires that any other commit- 
ment is to be to mental hospitals, which are required to report 
through a superintendent the result of staff examination. 
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It is therefore concluded that before reaching the lack of 
substantial merit in appellant’s application, developed in the 
counterstatement, appellant was not entitled to the appoint- 
ment of an individual expert. The most the court could do 
would be to commit to another institution and such action could 
not properly be based on general assertions as to inadequate 
preparation of but one member of the staff of a reporting hos- 
pital. See, e.g., note 8. 

Appellant’s motion below was out of harmony with the 
statutory scheme in another particular. A major purpose of 
the superseding statute was to conserve judicial time and that 
of medical experts.” The statute provides that an appropriate 
motion may be made at any stage from arrest until sentence. 
Here, as detailed in the counterstatement, the motion on be- 
half of appellant was made before pleading to the indictment. 
It set m motion all the protective procedures contemplated 
by the statute. After their completion an order, reciting as 
its basis consideration of the report of competency filed by 
the Chief Psychiatrist of D.C. General Hospital, had com- 
mitted appellant to the jail to await trial Seenote4. The 
statute does not require duplication of these procedures shortly 
after their consummation and on a conclusory motion, alleg- 
ing no new facts, and reiterating but some factual allegations 
on which relief had previously been granted.** 

It is therefore repeated that the applicable test governing 
such motions is not, as appellant deems it, the central issue 
(Br. 11). The essential consideration is that appellant had 
been given complete statutory relief on the basis of his first 
motion. Lack of frivolity, under the Wear case, is no longer 
the test. The statute now requires that “prima facie evi- 
dence” must be submitted to the court. An avowed purpose 
of the legislation was to abolish the Wear standard.” 


*Eg.. H.R. Rep. No. 892, 84th Cong., Ist Sess. 3, 16 (1955) ; Sex. Exp. No. 
1170, 84th Cong., Ist Sess. 3, 12 (1955). 

*The Wear case had held that where the statutory procedures under 
prior law had been met, there was no requirement of a hearing. 

™ Compare the grounds of appellant’s original motion (note 4) with the 
subsequent one (J.A. 8-9). 

“H.R. Rep. No. 892, supra note 9, at $; Sex. Rep. No. 1170, supra note 9, 
at 3, 11. 
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It is to be remembered that the motion was presented to 
the assignment judge during the call of cases ready for trial. 
Subsequent to the order committing appellant for trial after 
mental examination, a plea had been entered and the case 
had stood ready several times without assertion of mental in- 
competency. See note 6 and text. Further there was before 
the court counsel’s supporting affidavit which, where not con- 
clusional, was repetitious. Counsel’s colloquy with the court 
sufficiently indicated the basis for the motion. See note 8 
and text. It is therefore concluded that appellant’s additional 
complaint that the judge was summary in overruling the 
motion (Br. 10) is without support. 


IL. There was substantial evidence of sanity 


Appellant’s second argument is that there was insufficient 
evidence of appellant’s sanity at the time of the crime to 
warrant submission of the issue of his guilt to the jury (Br. 
13-15). In support appellant recapitulates the testimony of 
the lay witnesses * and points to the fact of attempted suicide 
(Br. 14-15). It has been developed that the prosecution 
called Dr. Ryan who had elicited appellant’s case history, in- 
cluding the attempt to take his own life. See note 3. The 
attack on the sufficiency of the expert testimony centers on the 
fact that the opinion as to appellant’s state of mind at the 
time of the crime was qualified (Br. 16). 

That the psychiatrist’s opinion was unqualified as to appel- 
lant’s freedom from mental illness shortly after the crime, 
and that it was his opinion that appellant was not mentally 
ill at the time of the crime, were sufficient to justify submission 
to the jury despite the fact that the latter opinion was subject 
to the recognized possibility of transitory psychosis. To con- 
tend this evidence was insufficient is to ignore the well known 
proposition, adverted to by the doctor (J.A. 37), that expert 
opinions necessarily reflect degrees of probability. 

No categorical assurance is required of experts and retrospec- 
tive opinions must necessarily be couched in terms of probabil- 

™It has been seen that appellant’s employer and fellow workers had 


testified that family strife had noticeably affected appellant’s conversation, 
work habits and conduct (note 1). 
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ity. See Durham v. United States, 94 U.S. App. D.C. 228, 
214 F. 2d 862, 868 (D.C. Cir. 1954); Wright v. United States, 
102 U.S. App. D.C. 36, 250 F. 2d 4 (D.C. Cir. 1957). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment below should be affirmed. 


Otrver GascH, 
United States Attorney. 
Cart W. BrELcHer, 


JoHN D. Lanz, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,877 


JACOB CALLOWAY, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
|» [Filed June 24, 1958] | 
! Judge Smith; US 3831-58; G.J. # 786-58; United States vs. Jacob Calloway; 
COMPLAINT - Assault with intent to kill; WITNESSES - Mary Calloway, 
2004 Claggett Place, N.E., Det. Harry A. Pixton #9. | 
June 18, 1958 - I have been (Retained) (Appointed) to rourspe the Defendant, 
/s/ FOSHEE, Signature of Attorney. SEE INSIDE. 
June 20, 1958 - Hearing held. Held to await the action of the Grand Jury 
Committed to Jail in default of recognizance in the sumcof $3, 000., to appear in 
The United States District Court for the District of Columbia. 
Defendant informed of: 1. Within Complaint; 2. Right to retain Counsel; 
3. Right to preliminary examination; 4. Defendant is not required to make a 
statement; 5. Any statement made by Defendant may be used against him. 
(Handwritten:) 6/18 /s/ RLP /s/ JSS. 
Released on bond - June 18, 12:23 PM '58, Walter P. Bramhall, Clerk of 
- Municipal Court, Washington, D.C. 
June 18, 1958 - Continued to 6-20, 58, Requested by - Def,; Bond Set at 
$3,000. Committed /s/ (illegible) 
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6-19-58 - Motion for determination of defendant's mental capacity rec. & 
filed this date. /s/ REO (Handwritten) 

June 20 1958 - Preliminary hearing held over objection of def. atty who re- 
quested mental observation of dfdt - request denied. /s/ (illegible) (Handwritten) 

Committed - /s/ (illegible) 


[Filed June 24, 1958] 
IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 
COMPLAINT 
GJ 786-58, 294687 Affidavit No. 716-58 
WHEREAS Mary Calloway hath upon oath before me Paul Mothershead, a 
Deputy Clerk of the Municipal Court for the District of Columbia, made com- 
plaint and declared that on the 1st day of June, A. D. 1958, at the District 
aforesaid, one Jacob Calloway did then and there unlawfully make an assault 
upon one Mary Calloway with the felonious intent to kill and murder her the 
said Mary Calloway. against the form of the statute in such case made and 
provided, and against the peace and government of the United States of America. 
Witness, The Honorable LEONARD P. WALSH, Chief Judge of the Municipal 
Court for the District of Columbia, and the seal of said Court this 18th day of 
June, A. D. 1958. | 
WALTER F. BRAMHALL 
Clerk, The Municipal Court, D. C. 


By /s/ Paul G. Mothershead 
y Cler 


[Filed June 19, 1958] 716-58 


Municipal Court for the District of Columbia G.J. # 786-58 
United States Branch _ Criminal Action 


v. ! U: S: 3831 - 58 


Jacob Calloway 
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MOTION FOR DETERMINATION OF DEFENDANT'S MENTAL CAPACITY 
Comes now the defendant, Jacob Calloway, by and through his attorney, Samuel 


Gilbert Foshee, moves the Honorable Court, pursuant to Title 24, Section 301, 
of the D. C. Code as Amended August 9, 1955, to appoint competent psychia- 
trists or to refer the case to the District of Columbia General Hospital to in- 
quire into the mental condition of the defendant with reference to his ability to 
assist in his own defense, and to understand the proceedings against him and to 
report their findings to the Court within a reasonable time, and that they be re- 
quired to send a copy of said report to the defendant's attorney when said report 
is filed and for grounds therefore states as follows: 
(1) Defendant failed to respond logically to questions put to him by counsel 
when interviewed | 
(2) Defendant seemed dazed and detached and unable to orientate himself 
to the fact that he was being tried by a Court of Law. 
(3) Defendant had attempted to commit suicide before he was apprehended — 
by the police. | ) 





/s/ Samuel G. Foshee 
Samuel G. Foshee | 
Attorney for Defendant 


CERTIFICATE OF SERVICE | 
A copy of the foregoing motion was served personally on the United States 


Attorney for the District of Columbia this 19th day of June 1958. 
Received by: | 
/s/-.Donald S. Smith Jun 20, 1958 


U. S. Attorney (Handwritten) oe _overuled w/o prejudice 





[Filed June 24, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA: CR - 716 - 58 
vs. : G.J. 786-58 
JACOB CALLOWAY : Criminal Case No. U.S. 786-58 
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MOTION FOR DETERMINATION OF DEFENDANT'S MENTAL COMPETENCY 
Comes now the defendant, Jacob Calloway, by and through his attorney, Sam- 
+ uel Gilbert Foshee, and moves this Court to enter an order herein for a mental 


examination and a judicial determination of this defendant's mental competency 
to stand trial; that counsel has reasonable cause to believe that this defendant is 
of unsound mind or is mentally incompetent so as to be unable to understand the 
proceedings against him' or properly to assist in his own defense for reasons as 
follows: 

1. Defendant failed to respond logically to questions put to him by counsel 
when interviewed. 

2. Defendant seemed dazed and detached and unable to orientate himself to 
the fact that he was being tried by a Court of Law. 

3. Defendant's employer and other co-workers noted odd behavoir of the de- 
fendant as early as April 1958. 

4. Defendant attempted suicide on or about June 1, 1958, by jumping from 
the Fourteenth Street Bridge into the Potomac River. 

9. And for such other and further reasons as may be advanced upon the hear- 
ing of this motion. | 

/s/ SAMUEL GILBERT FOSHEE 


Samuel Gilbert Foshee 
Attorney for Defendant 

3322 Alden Place, N: E. 
Washington 19, D. C. 

LUdlow 4-1111 LUdlow 3-2375 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing motion was served on Oliver Gasch, 
United States Attorney for the District of Columbia, at the United States Court- 
house, 3rd and Constitution Avenue, N. W., the 24 day of June 1958. 
/s/ SAMUEL GILBERT FOSHEE 
Samuel Gilbert Foshee 
POINTS AND AUTHORITIES 
Title 24, Section 301, of the D. C. Code, as Amended August 9, 1955. 
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y [Filed July 2, 1958] ORDER 
Upon consideration of the motion by counsel for defendant for an examination 
of the mental competency of the defendant, pursuant to Title 24, Section 301, of 
the District of Columbia Code, as amended August 9, 1955, and the representa- 
tions made in support thereof; the Court having cause to believe that the defendant 
may be presently insane, or so mentally incompetent as to be unable to under- 
stand properly the proceedings now pending against him, or to assist in the pre- 
paration of his defense therein, it is this 2 day of July, 1958, 
ORDERED, that the defendant be and he is hereby committed to the District 
of Columbia General Hospital for a period not to exceed thirty days for examina- 
tion and observation by the psychiatric staff of that hospital and that after such 
examination and observation a report be made to this Court as to: 
1. Whether the defendant is presently insane, and | 
2. Whether the defendant is presently so mentally incompetent as to be unable 
to understand this proceedings against him, or to properly assist in the prepara - 
tion of his defense herein, and it is 
FURTHER ORDERED, that in the event there is no bed immediately available 
at the District of Columbia General Hospital, the defendant remain in the District 
of Columbia Jail to await transfer to the District of Columbia saree Hospital 
when a bed becomes available. 





/s/ ALEXANDER HOLTZOFF 
Puan: 75 375 c= 


[Filed July 2, 1958] AFFIDAVIT 
District of Columbia: ss | 
Attorney Samuel G. Foshee being first duly sworn on oath deposes and says as 
follows: | 

That a Court Order be entered for a mental examination and a judicial deter- 
mination of this defendant's mental competency to stand trial for the following 
reasons: | 
1. Defendant failed to respond logically to questions put to him by counsel 
when interviewed. | 
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2. Defendant seemed dazed and detached and unable to orientate himself to 
the fact that he was being tried by a Court of Law. | 
3. - Defendant's employer and other co-workers noted odd behavior of defend- 
ant as early as April 1958. | 
4. Defendant attempted suicide on orabout Jme 1, 1958, by jumping from the 
Fourteenth Street Bridge into the Potomac River. 
9. And for such other and further reasons as may be advanced upon the hear- 
ing of this motion. 
/s/ SAMUEL GILBERT FOSHEE 


Samuel Gilbert Foshee 

Attorney for Defendant 

3322 Alden Place, N. E. 

Washington 19, D. C. 

LUdlow 4-1111 - LUdlow 3-2375 
Subscribed and sworn before me this 2 day of July, 1958. 


HARRY M. HULL, Clerk . 
District Court of the United States Notary Public or Deputy Clerk 
for the District of Columbia ; 


By /s/ LAWRENCE PROCTOR 
Deputy Clerk 


[Filed July 28, 1958] Holding a Criminal Term 
Grand Jury Impanelled June 26, 1958, Sworn in on July 1, 1958 
' The United States of America : Criminal No. 716-58 
\ rain : Grand Jury No. 786-58 


Jacob Calloway | : Assault with a Dangerous Weapon; 
| Assault with Intent to Kill 
(22 D.C.C. 502, 501) 


The Grand Jury charges: 
On or about June 1, 1958, within the District of Columbia, Jacob Calloway 
made an assault on Mary F. Calloway with a dangerous weapon, that is, a piece 
of rope. | 
SECOND COUNT: 
On or about June 1, 1958, within the District of Columbia, Jacob Calloway 
made an assault on Mary F. Calloway with intent to kill the said Mary F.. Calloway. % 
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A TRUE BILL: /s/ OLIVER GASCH 


/s/ Attorney of the United States in 
Foreman and for the District of Columbia 


* [Filed August 16, 1958] 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


D. C. GENERAL HOSPITAL ! 
19th Street and Massachusetts Avenue, SE. | 


Washington 3, D. C. 
Address reply to: August 15, 1958 
Mr. Harry M. Hull Re: Jacob Calloway 
Clerk, Criminal Division GJ 786-58 
U.S. District Court, for 


The District of Columbia 
3rd & Constitution Ave. N. W. 


Washington, D. C. 
Dear Sir: 
Jacob Calloway was admitted to District of Columbia General oes July 18, 1958. 


Psychiatric examination reveals this patient to be sane, competent and capable 
of participating in his own defense. | 
He may be returned to the Court at any time. 

Sincerely yours, 
JOHN D. SCHULTZ, M.D. /s/ JAMES A. RYAN, M. D. 


SEG! SEs James A. Ryan, M. D. 
JAR:acb Assistant Chief Psychiatrist 


[Filed September 11, 1958] ORDER 
Upon consideration of the report by the Chief Psychiatrist of the District of 
Columbia General Hospital stating that the defendant herein is competent to stand 
trial, it is this 11 day of September, 1958. 
ORDERED, that the United States Marshal, or his Jentcuaten deputy, transport 
the defendant to the District of Columbia Jail to await further action of this Court. 


/s/ ! 
JUDGE 








[Filed September 19, 1958] 
PLEA OF DEFENDANT 

On this 19th day of September, 1958, the defendant Jacob Calloway, appear- 
ing in proper person and by his attorney Samuel G. Foshee, being arraigned in 
open Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

Bond is set by the Court in the amount of $2, 000. 00. 

The defendant is remanded to the District Jail. 

By direction of 

Present: BURNITA SHELTON MATTHEWS 
United States Attorney | Presiding Judge 


Lewis Carroll Criminal Court # 1 


Assistant Uuitcl on United States Attorney HARRY M. HULL, Clerk 


K. Bryholdt By /s/ H. G. Dodd 
Official Reporter Deputy Clerk 


[Filed October 22, 1958] 


AFFIDAVIT AND MOTION FOR APPOINTMENT OF A SPECIAL 
PSYCHIATRIST TO DETERMINE DEFENDANT'S 
| MENTAL COMPETENCY 


Attorney Samuel G. Foshee being first duly sworn on oath deposes and says as 
follows: 

That Court Order be entered for t t_of a special psychiatrist 
to examine defendant in order to determine mental competency to stand trial. 
The reasons for this motion are as follows: "= 

1. The examination by the D. C. General Hospital Psychiatric Staff was not 
thorough or conclusive. 

2. The examining psychiatrist has stated to counsel that defendant is a 
border line case. 

3. . Defendant is still unable to properly assist counsel in his own defense. 

4. If permitted counsel can produce affidavits from seven (7) persons who 


would attest to the fact that prior to the alleged criminal act, defendant's behavior 





had undergone a radical change. 
5. Under Title 18, Section 4244 of U.S.C.A., a judicial determination must 
be made of defendant's mental competency. Such a determination should not be 
made on the evidence presently before the Court. | 
6. If this motion be granted, defendant requests to proceed L forma pauperis. 
7. And for such other and further reasons as may be advanced upon the hear- 
ing of this motion. | 
/s/ SAMUEL G. FOSHEE 


(Handwritten:) October 22, 1958 Samuel G. Foshee | 
: Attorney for Defendant | 

Denied. /s/ Holtzott, J. 3322 Alden Place, N. E. 
Washington 19, D. C. 

LUdlow 4-1111 - LUdlow 3-2375 


Subscribed and sworn to before me this 22 day of October 1958. 
HARRY M. HULL, Clerk 


| 


By /s/ Lawrence Proctor 
Deputy Clerk 





[Filed April 17, 1959] 
EXCERPTS FROM TRANSCRIPT OF ROCEETENS 
* Ea * x * *x« *& * 
UNITED STATES OF AMERICA 
vs. 
JACOB CALLOWAY, 


Crim. Case 
-No. 716-58 


Defendant. 
Washington, D. C. 
October 22, 1958 ! 
The above-captioned cause came on for hearing of motion during the Crimi- 
nal Calendar Call, before the HONORABLE ALEXANDER HOLTZOFF, United 
States District Judge, at 9:80 o'clock a. m. | 
APPEARANCES: 


On behalf of the Government: Thomas O'Malley, Esq., Assistant 
United States Attorney 





| 
| 
| 
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On behalf of the Defendant: Samuel G. Foshee, Esq., Washington, D. C. 

<PROCEEDINGS 

THE DEPUTY CLERK: Case No. 10, Jacob Calloway; Mr. O'Malley, Mr 
Foshee. 

MR. O'MALLEY: The government is ready. 

MR. FOSHEE: Good morning, your Honor. I have a motion here which I 
would like to file and explain this morning. 

I have filed it in the light of the ruling you had made in the Fowler Case. 

I must say I am new to this Bar -- 

THE COURT: I do not understand what you are saying. You are looking 
down into your papers. Will you start all over again. 

MR. FOSHEE: Your Honor, I have a motion here, affidavit and motion, for 
appointment of a special psychiatrist to determine the defendant's mental compe= 
tency. In this particular instance, mental observation was made and a determina- 
tion returned that he was mentally competent to stand trial. However, my subse- 
quent investigation of this -- 

THE COURT: Iam not going to appoint a special psychiatrist. He has been 
examined by the D. C. General Hospital psychiatric staff and your unsupported 
assertion that you make in your motion that their examination was not thorough 
or conclusive I do not think the Court will pay any attention to because I do not 

think that is a fair statement if it is unsupported. 

MR. FOSHEE: Would you hear me out, your Honor? 

THE COURT: That is a reflection -- 

.MR. FOSHEE: It is not a reflection because I have information here. I inter- 
viewed Dr. Ryan. I intend no reflection, but Dr. Ryan indicated to me -- 

THE COURT: I cannot analyze what is in your mind. ey you intend no re 
flection, but making that statement is a reflection. 

MR. FOSHEE: Your Honor, if you hear the facts, there is no reflection 
intended and there is no reflection contained in that. 

THE COURT: I do not know what you intend, but making such a statement in 
a formal document for filing in court is a reflection. 





11 

MR. FOSHEE: Your Hmor, asI say, I intend no reflection, but if you hear 
the facts there may not have been a conclusive or thorough examination. I have 
interviewed Dr. Ryan. He indicated to me, as is contained in my motion, that 
this was 2 borderline case. He also intimated that he only interviewed the patient 
several times, and in my investigation it was only twice. 

THE COURT: That is enough in many cases. 

MR. FOSHEE: Your Honor, you ruled yesterday that the testimony of one 

psychiatrist was not sufficient in holding a person not liable or criminally 
liable for his acts -- 

THE COURT: I am going to deny the motion. The case is marked ready. 
I do not appoint special psychiatrists at government expense in these cases. The 
government psychiatrists in D. C. General Hospital and in St. Elizabeths are 
highly competent. 

MR. FOSHEE: Your Honor -- 

. THE COURT: I have ruled. 

MR. FOSHEE: May the record show that -- 

THE COURT: I have -- 

MR. FOSHEE: Thank you, Your Honor. 


* * * * * *€ *& * 


[Filed October 22, 1958] 
On this 22nd day of October, 1958, came the attorney for the United States, 
the defendant in proper person and by his attorney, Samuel G. Foshee, Esquire; 
whereupon the defendant's motion for appointment of a special psychiatrist to 
determine the defendant's mental competency, coming on to be heard, is by the 
Court denied. 
The defendant is remanded to the District Jail. 
By direction of 
ALEXANDER HOLTZ | 


Presiding Judge 
Criminal Court #3 
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Present: | HARRY M. HULL, Clerk 
United States Attorney By /s/ PAUL A. ROSES 


By Thomas O'Malley Deputy Clerk 
Assistant United States Attorney 


G. Nevitt 
Official Reporter 


[Filed April 17, 1959] ; 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
— 


* * * ee kk * 
UNITED STATES OF AMERICA 


) 
) 
rng ) Criminal No. 716-58 
JACOB CALLOWAY, ) 

Defendant ) 


Washington, D. C. 
October 23, 1958 
The above-entitled matter came on for trial in Court Room No. 6 at approx- 
imately 10:00 o'clock A.M., before The Honorable J oseph R. Jackson, Judge, 
and a jury. 
APPEARANCES: 


On behalf of the United States: Thomas O'Malley, Esq. 
Assistant United States Attorney. 


On behalf of the Defendant: Samuel G. Foshee, Esq. 
~ 3322 Alden Place, N. E. 

and 

Charles S. Carter, Esq., 1901 Eleventh St., N. W. 


* * ke * &* *& K& * 
MR. FOSHEE: May we approach the bench, Your Hmor? 
THE COURT: Yes. ‘ 
(Counsel approached the Bench and conferred with the Court as follows:) 
MR. FOSHEE: Your Honor, as Trial Judge are you going to rule on the 
competency of witnesses -- 
THE COURT: Speak a little louder. 
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MR. FOSHEE: As Trial Judge are you going to rule on the competency of 
the witnesses who stand trial? There has not been a judicial determination made. 
THE COURT: What is it you want? I see the man is declared sane and fully 
competent to stand trial. 
MR. O'MALLEY: Yes, and I think unless they make some showing at this 
time to satisfy Your Honor that possibly he is not competent -- we have a psychia- 
trist who is supposed to be here at 10:30. 
THE COURT: Make your opening statements now. 
MR. FOSHEE: We were going to reserve our opening statements. 
THE COURT: What do you want to do? 
MR. FOSHEE: I was just appointed. The point was we felt there has not been 
a judicial determination whether he is competent to stand trial. 
THE COURT: Does that have to be done prior to trial? 
MR. FOSHEE: According to the Gunther case. 
THE COURT: Is that so? 


MR. O'MALLEY: I don't think so. 


THE COURT: I don't either. Of course, the burden will be on you. 

MR. O'MALLEY: What he is confused on is that when a matter is ruled on 
by the Court he is brought back and stands trial but if he had been sent over there 
and found incompetent it would require a judicial determination. | 

THE COURT: That's what I thought. | 

MR. O'MALLEY: There are two different procedures. 

MR. FOSHEE: Thank you. 

x * * * & & KX * 
MARY CALLOWAY, 
was called as a witness for and on behalf of the Government, a after having 
been first duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. O'MALLEY: 

Q. Speak up, please, loud and clear, and give us your name. A. My name 
is Mary Calloway. I live 2004 Claggett Place, Northeast, Washington, D. C. 
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Q. And do you know Jacob Calloway? A. Yes, I do. 

Q. Is Jacob Calloway any relation to you? A. Jacob Calloway is my husband. 

MR. O'MALLEY: Does Your Honor care to have me interrogate her about 
privilege? 

THE COURT: Yes, you might. It has not been challenged but you may. 

MR. O'MALLEY: Mrs. Calloway, under the rules of law as we have them 
you do not have to testify against your husband unless you desire to. Now, at this 
time do you wish to testify against your husband or take your privilege and not 
testify against him ? 

THE WITNESS: I will testify. 

MR. O'MALLEY: You wish to testify against your husband. Is that correct? 

THE WITNESS: Yes. 

BY MR. O'MALLEY: 

Q. Directing your attention to June 1, 1958, did you live at this address on 
Claggett Place, Northeast? A. I was, yes. 

Q. Is that in the District of Columbia? A. Yes, it is. 

Q. Now, at approximately eleven o'clock on that morning what were you 
doing, if you recall? A. Junel, 1958, I was upstairs seeing about my baby 
and all at once I heard somebody run up the steps and I thought it was my oldest 
child. I thought it was my two older children but I turned and looked and it was 
my husband, Jacob Calloway. 

Q. What, if anything, happened at that time? A. He said, "Bitch, I got it 
in for you." He didn't give me a chance to say anything or do anything before he 

grabbed me by my throat with this rope. Then he take my head and butted it 
to the wall. Then I fell unconscious. That's all I remember. 

Q. What is the next thing you remember? A. The next thing when I come 
to I called Number Nine and they come and taken me to Casualty Hospital. I was 
released the same day. | 

Q. What, if anything, were you treated for at Casualty Hospital? A. I wasn't ~ 
treated. I was all right. There was no bruise or nothing. Ks 

THE COURT: You had no bruise, did you say? 





THE WITNESS: No bruise. 

BY MR. O'MALLEY: | 

Q. Did you have any marks whatsoever on you as a result of this? 

MR. FOSHEE: I object, Your Honor, to that question. | 

THE COURT: On what ground? 

MR. FOSHEE: She stated she had no bruises. 

THE COURT: He asked if she had any marks. There isa difference between 
a mark anda bruise. She may answer. Objection overruled. | 

BY MR. O'MALLEY: 

Q. Did you have any marks on you as a result of this? A. \No. My tongue 
was swollen and I had a scratch on my neck, as I remember. | 

10 THE COURT: A what? 
THE WITNESS: Scratch on my neck. (Pointing.) 
BY MR. O'MALLEY: 


Q. Onthe side of your neck? A. Yes. 
Q. Did you again see your husband after that; after being released from Cas- 





ualty Hospital? A. No. | 
Q. Have you had any conversation with him since that time? A. No. 
MR. O'MALLEY: Your witness, Mr. Foshee. | 
_ CROSS-EXAMINATION 
BY MR. FOSHEE: 
Q. How long have you been married, Mrs. Calloway? A. We was married 
in '49. | 
Q. Where was that? A. Here in the District of Columbia. 
Q. And as a result of that -- | 
MR. O'MALLEY: Your Honor, I am having difficulty noe If he will step 
back. 
THE COURT: Yes. If you will, stand down at the end of the jury box. 
MR. FOSHEE: I will be gladto, your Honor. 
BY MR. FOSHEE: ! 
Q. Asa result of your marriage, Mrs. Calloway, how many children do 











you have? A. I have five. 

Q. Five children? A. Uh-huh. 

Q. What are their ages? 

MR. O'MALLEY: I object to this line of questioning. I don't see the mater- 
iality of it. 

THE COURT: It isn't very material, but I will permit it. 

BY MR. FOSHEE: 

Q. What are their ages? A. Ronald Calloway is nine years old. Stanley 
Calloway, he is seven years old. Desi Calloway is four years old. Patricia Lee 
is three. David is one. 

Q. When you first married Mr. Calloway where did you live in the District 
of Columbia? A. In the District. 

Q. Did you and your husband live together at that time? A. Yes. 

Q. Did there come a time you became separated? A. No. 

Q. Speak up. I didn't hear that last remark. A. No. 

12 Q. It is your testimony that from 1949 up until this year you all have lived 
together as man and wife. A. We have been separated. 1958 and we was separated 
-- let’s see. 

Q. Speak up. I couldn't hear you. 

THE COURT: Did 'you say you have been separated during your married life? 

THE WITNESS: Yes, we have. 

THE COURT: For how long a time? 

THE WITNESS: For two or three months or a year. Something like that. I 
scratched it down, I remember. 

BY MR. FOSHEE: 


Q. Now, Mrs. Calloway, you say your husband left you at onetime. A. Yes. 

Q. What year wasthat? A. That was in "56. 

Q. That was in 1956? A. Yes. 

Q. Do you recall what month that was? A. That was during December -- 
between December and January. 

Q. When didhe return? A. He returned in April of 1957. I am not sure 
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13 what day it was. 

Q. When he returned did he return to 2004 Claggett Bia Northeast? A. 
That's right. 

Q. Directing your attention to June 1st of this year approximately what time 
was it when you saw your husband? A. It was Sunday Teen around -- I would 
say around ten or ten-thirty. 

Q. Had he been there the night before? A. No. 

Q. Had he been there the week before that? A. No. 

Q. Prior to June 1st of this year when was the last time you and your husband 
had been together as man and wife? 

MR. O'MALLEY: I object, Your Honor. 

THE COURT: Your objection is sustained. 

BY MR. FOSHEE: : 

Q. Directing your attention to June 1st of this year, you gay you saw your 
husband at approximately 10:30 in the morning? A. That's right. 








Q. What were you doing at that time? A. I was upstairs seeing about my 
baby. | 
And you say your husband grabbed you by your throat ? A. That's right. 
What else did he do? A. Taken my head and butted it to the wall. 
Did he butt your head to the wall very hard? A. He did. 
Who was there at that time? A. Nobody was there. | 
No one was there at that time? A. No. 


Did you scream? A. Yes, I screamed. | 
: 


~ 
> 


PELL LLOO 


Did anyone come to your rescue? A. No. 
Q. Were any words said to you while this act was going on? A. He just told 
me, "Bitch," he got it infor me. That's all. 
Q. You said you went to Casualty Hospital? A. That's right. 
Q. How long did you remain there? A. About half an hour. 
Q. About a half hour? A. Yes. | 
Q. What was the nature of the treatment you received there? A. The doctor 


put some medicine around my neck and treated my tongue. 
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Q. Did you return there for any further treatment? A. No. 
MR. FOSHEE: That is all I have at this time, Your Honor. 
* * *£* * * *€ KK * 
HARRY D. PIXTON, 
was called as a witness for and on behalf of the Government, and, after having 
been first duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. Give the Court your name, please. A. Harry D. Pixton. 
Q. How are you employed? A. Detective from the Metropolitan Police 
Department. 
Q. What is your assignment, Officer? A. At the present time, Homicide 
Squad. 
Q. Directing your attention to June 1, 1958, what was your. assignment at 
that time? A. Ninth Precinct. 
16 Q. As part of that assignment did you have occasion to investigate a complaint 
at 2004 Claggett Place, Northeast, in the District of Columbia? A. I did. 
Q. As part of that investigation did you have occasion to talk to one Mary 
sd A. I did. 
When did you talk to her? A. That day. 
The day of June 1, 1958? A. That is correct. 
Do you recall where you had the conversation with her? A. By telephone. 
By telephone? A. Yes. 
When did you first see her, Officer? A. I saw her Monday, June 2nd. 
June 2nd? A. Yes. 
Q. And at that time did you notice anything unusual about her? A. She had 
bruises on her neck. 
17 Q. Do you recall where on the neck? A. cones I think on the front por- 
tion of her neck or just to the side slightly. 
Q. Officer Pixton, | did you make an examination of the place where the alter- 
cation was alleged to have occurred? A. I did not. 
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Q. There has been testimony in this case about a rope. Did you ever find 
a rope, Officer? A. No, sir. | 
Q. When did you first see the defendant in this case, Jacob Calloway? A. 
I saw him about two p.m. Sunday afternoon, June 1. | 
Q. And did you have a conversation with him about -- A.) (Interposing) Yes. 
Q. (Continuing) -- this alleged assault? A. Yes, I did. 
Q. And what did he state to you and what did you state to him? A. I asked 
him what did he do and why did he do it? He said he was getting tired of people 
pushing him around. That was the conversation. ! 
Q. Did you tell him what you were talking about? A. Yes, I did. 
Q. Give us, as near as you can recall, the full conversation you had with 
the defendant at that time. A. At that time he was brought into the Ninth Pre- 
18 cinct from the Potomac River, and I asked him if he choked his wife. He 
wouldn't answer me. I asked his name. He wouldn't answer me. I asked for 
his address. He wouldn't give me an answer. I asked him why did he jump off 
the bridge. He said he was getting tired of people pushing him jaround. I asked 
him several other questions to make up the police line-up sheet, such as date of 
birth, education, places of employment, and he refused to answer all questions. 
Q. Then the statement he made to you about people pushing him around was 
in reference to his being in the water. | 
MR. FOSHEE: I object, Your Honor. 
THE COURT: The objection is sustained. 
MR. O'MALLEY: Nothing further of this witness, Your SOE: 
THE COURT: Cross-examine. 
CROSS-EXAMINATION 
BY MR. FOSHEE: 
Q. Officer Pixton, you testified your first contact with the defendant was 
when? A. Sunday afternoon. 
Q. Where was that? A. Ninth Precinct. 
Q. You say he was brought from where? A. He was brought from under- 
neath the south span of the Fourteenth Street Bridge at that time. 
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THE COURT: He was fished out of the river? 

THE WITNESS: Yes, sir. 

BY MR. FOSHEE: 

Q. Were you there at the time he was taken from the river? A. No, sir. 

Q. So he was brought to the Precinct by whom? A. By Number Four's 
Patrol Wagon. 

Q. How long a time after he was pulled from the river did you interview 
him? Or may I phrase it this way: Do you know whether or not he was brought 
directly from the river to the Ninth Precinct? A. That's right. 

Q. Were his clothes still wet at the time? A. Yes, he was still dripping wet. 

Q. You say you questioned him at that time and his only remarks to you 
were what? A. He was tired of people pushing him around. 

MR. FOSHEE: No further questions. 

THE COURT: Any redirect examination? 

MR. O'MALLEY: No, sir. 

THE COURT: That's all. You may step down. 


(The witness was excused and left the 
witness stand. ) 


* * * * * *€ KK * 
20 VERIL S. COOGAN, 
was called as a witness for and on behalf of the government, and, after having 
been first duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. Give the Court and jury your name. A. VerilS. Coogan. 
Q. - Directing your attention to June 1, Mr. Coogan, did anything unusual 
happen that day? A. Yes, there was. 
Q. Where didthis occur? A. The Fourteenth Street Bridge. 
Q. What were you doing at the time? A. We was -- I was coming down 
the river in a boat. 
Q. Inaboat? A. Yes, sir. 
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22 


23 


21 


| 


Q. At that time what happened? A. We went under the river -- under the 
bridge and there saw some people on the bridge. We thought there was an auto- 
mobile wreck. We went through and someone on the sea wall motioned for us to 


go back. We noticed somebody in the water. We came back up 
there was a man in there. 
Q. Allright. A. The first time we couldn't pick him up. 


ito the water and 


We threw a rope 


but he wouldn't pick it up. There was another man in the boat with me and he 


helped him in the boat. 
Q. Do you see that man in court today? A. Yes. 
Q. Will you point him out? A. Over there (pointing). 
Q. Does he have a coat on? A. No coat. ; 
Q. May the record show he is pointing to the defendant ? 
THE COURT: The record may so show. 
BY MR. O'MALLEY: 


Q. At that time did you have any conversation with the defendant? A. I 


| 


didn't have, no. He only -- 


Q. What did you do, if anything, with the defendant at that time? A. I gave 
him a cigarette and I think the other gentleman in the boat lit it for him. 
Q. Did you eventually take him over to somebody? A. Turned him over 


to the police. 
MR. O'MALLEY: Your witness. 
MR. FOSHEE: No questions. 


* * * * * * *& * 


MARY F. CALLOWAY 


was recalled to the stand by the government, and having been previously sworn, 


was examined and testified as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. O'MALLEY: ! 
Q. Mrs. Calloway, you testified, I believe, that on June 1 
band who had done these things to you; did you not? A. Yes. 


Q. Do you see your husband in court today? A. Yes, Ido. 


~ 


~ 


it was your hus- 
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Q. Will you point to him, please? A. Sitting there (pointing). No coat on. 

MR. O'MALLEY: May the record indicate she pointed to the defendant ? 

THE COURT: Sitting at counsel table. 

MR. O'MALLEY: Yes. Without a coat. 

MR. O'MALLEY: The government rests. 

* * * * * * *& *¥ 
MOTION FOR JUDGMENT OF ACQUITTAL ON BEHALF OF 
THE DEFENDANT 

MR. FOSHEE: On the basis of the evidence that has been submitted by the 
government I move for a judgment of acquittal, based on the grounds that there 
has been no evidence to substantiate an assault with either a dangerous weapon 
or any assault with intent to kill. The most the evidence shows is that the woman 
was the victim of a simple assault and on that ground I move for an acquittal. 

There has been no competent testimony to show that she was assaulted with 
a dangerous weapon or assault with violence enough that would give rise to an 
action for assault with intent to kill. 

The woman testified she was choked and her head was butted into the wall. 
She went to the hospital voluntarily and she was at the hospital less than half an 

hour when she returned. The policeman did not even see fit to come and 


examine her at the time and the first time the officer interviewed the complain- 
ing witness was the following day. | 
The evidence here really only shows that Mary Calloway was the victim of 


a simple assault and not with a dangerous weapon or assault with intent to kill. 
MR. O'MALLEY: I think, taking all of the circumstances into considera- 
tion -- the use of the rope and attempted strangulation as testified to by the 
complaining witness; the words of the defendant at the time, "I am out to get 
you, you bitch, " or something to that effect; and the knocking of the witness 
unconscious -- is sufficient to base the charge of assault with intent to kill. 
THE COURT: There are degrees of assault are there not? 
MR. O'MALLEY: Yes, sir. 
THE COURT: I will deny your motion now. 
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x *£ *£* * *£ *£ *€ * 


DOROTHY GAINES 
was called as a witness for and on behalf of the defendant, and, after having been 
first duly sworn by The Deputy Clerk, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FOSHEE: 
Q. Now, Mrs. Gaines, speak in a loud voice so that the District Attorney 
and the jury can hear you. A. Yes. | 
Your name is Dorothy Gaines? A. Yes. 
Where do you reside? A. I was working at the Olmstead. 
No. Where do you live? A. 1163 Third Street, Northeast. 
Are you employed now? A. Yes, Iam employed now.) 
Where were you employed on or about June 1, 1957 -- I mean 1958. Iam 
A. At that time I was unemployed because -- | 
How long had you been unemployed? A. I worked until the second week 
of April. 
Q. Where? A. Olmstead Restaurant, 1336 G Street, Northwest. 
What were your duties? A. Cold meat pantry maid. 
Do you know the defendant, Jacob Calloway? A. Yes. 
Do you see him in court? A. Yes. | 
Will you identify him or point him out. A. Heis siting over there with 
a shirt: on with the sleeves turned up; at the table. 
Q. Was Jacob Calloway employed at that time? A. He was. 
Q. He was employed where? A. Olmstead Restaurant. 
Q. How long have you known the defendant? A. We worked together about six 
years. 
* * * * &* * * *€ 
Q. Allright, Mrs. Gaines. Instead of starting back with the six year 
period explain to the Court, say, within the year or six month period leading up 
to the time you left in April. A. I worked in the cold meat pantry and he brought 
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me in and showed me what to do. And I used to go off in the evening, I worked 
a split shift and worked until two and he would take my job and work it until five- 
thirty or six when I returned. 

He was 2 very pleasant person and reliable and a very likeable person. I 
would say about May he worked like he was so worried. 

THE COURT: Of this year? 

THE WITNESS: That was last year. 

THE COURT: 1957? 

THE WITNESS: Yes, sir. 

THE COURT: Very well. 

THE WITNESS: He was just so upset and worried and all. And all his talk was | 
about his wife and children and it looked like before I left the week before Easter, 
it looked like he had something on his mind he couldn't hardly do his work at 
times. He didn't bother nobody but he would stare off in space and just looking. 

BY MR. FOSHEE: 

Q. Would you say that Mr. Calloway was an efficient worked when you first 


knew him? Was he able to do his job well? A. Yes, he was. 

Q. What condition was Mr. Calloway in when you left him in May? A. I 
would say he was in a nervous state. Like somebody -- it is just on their nerves 
and on their mind and can't get themselves together to do what they ought to do. 


You know. 

Q. Did you ever talk to him about his problems? A. I didn’t talk to- him 
but he would talk to us and say he was worried about his wife and children because 

he wanted to be with them. That was all his talk. That he wanted to be with 
them. 

Q. Do you recall any special statement he made to youinregardtoanypro- , 
blem with respect to his family? A. No more than sometime it looked like he « 
would be real upset and say, "Dorothy, I don't know what to do. What must Ido?" ~ 

I would say, "Jake, I can't tell you. It is your wife. Use your own judgment." 
He would say, "I don’t know. Iam disgusted. I am not going to take any money 
out there." I said, "Oh, yes. That's your wife and children. Don't punish the 
children. " 
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If he didn't send it by someone he would go get a money order and mail it. 


I have carried it a couple of times. He would mail it or oe 
*x* * * * *€ *€ Ke * 


it by someone. 


Q. : Tell what you observed. A. I would say the last maar or so I was there 
he was a person just in a nervous state. You know, when a person works like 
something is direct on their minds and they look upset. I would say just 





nervous. That's what I would say, in my opinion. | 
* *£ * * ke k | 
CROSS-EXAMINATION : 

By Mr. O'Malley: 


Q. Your association with the defendant was limited to you (sic) contact with 


him at the Olmstead Restaurant? A. Yes. 
Q. You quit the Olmstead in Arpil, 1958? A. Yes. ! 
Q. What day in April? A. I can't tell you the exact day 


it was. About the 


thirteenth or fourteenth of the month. It was between those two dates. To make 


it more specific, Easter was the first Sunday in April. I worked that week and 


the following week and the next week I left. 


Q. The conversations you had with the defendant indicated to you he was 


having marital difficulties? A. That's right. 


Q. . And sometime in his conversation he stated to you he was not going to 


take money over there any more. A. He would say, "TI don't 
don't know whether to send the money to the kids." 


know what to do. I 


I would say, "Send the money to the kids because if you don't get along the 
kids shouldn't get punished."" If he didn't send it by som ebody he would mail it 
or sometime I would work his shift and he would take it out and I would work his 


shift. | 
MR. O'MALLEY: No further questions. | 
MR. FOSHEE: No questions. 


* * * * * *& & * 


LUTHER ATKINS 





was called as a witness for and on behalf of the government, ( 


sic) and, after having 
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been first duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOSHEE: 
Q. Your name is Luther Atkins? A. Yes, sir. 
Where do you live? A. 1440 R Street, Northwest. 
Where are you employed at the present time? A. At the Olmstead Res- 


How long have you been so employed? A. Fifteen months. 

Mr. Atkins, do you know the defendant, Jacob Calloway? A. I do. 

Is he in court now? A. Is he which? 

In court now? A. Yes. 

Would you point him out? A. There he sits (pointing). 

You have been working at Olmstead's for fifteen months, is that correct? 
A. Yes. 3 

Q. During that period have you had an opportunity to talk with and observe 

Mr. Calloway? A. I did. 


Q. Would you tell the Court in your own words your observations of Mr. Cal- 
loway beginning at least, say, six, seven, or eight months ago, and up until the 
time of June or on or about June lst? A. I just noted kind of a change in Jake. 


I worked with him. I come to work at 9:30 and he was always there when I got 
there. When I first started in there he seemed a quiet fellow and a likeable fellow. 
and in the last several months I noticed a change when he got to talking. 

34 MR. O'MALLEY: I think it might be helpful if he used months. 

THE COURT: Do it as close as you can, Mr. Witness. 

THE WITNESS: I don't think I can remember the month. I am just a part- 
time worker there. I go to work at ten o'clock and I am through at two. 

THE COURT: But you work every day? 

THE WITNESS: Every day. It was just a change I noticed. He started to 
talk to me. I had my work to do and sometime I wished he wouldn't talk so much 
tome. When I first started there he seemed quiet. That was the change I noticed 
in him. He was trying to tell me about his problems and it got annoying tome. I 
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figured he was going to crack up. Something is going to happen 
BY MR. FOSHEE: 
Q. Let me ask you this: Were you able to contrast his work performance 
in comparison to when you first met him and the latter part of May or June? A. 


Yes. 
THE COURT: What kind of work did he do? 
THE WITNESS: He was the vegetable cutter. 
THE COURT: What was your job? 


| 
| 


THE WITNESS: Saute cutter. He prepared the veemaiet for me. I noticed 


he got careless and that put more work on me. 
* Ke KR KH KR OK ok 


36 BY MR. FOSHEE: 


Q. Mr. Atkins, you testified in your observations and your eee he was 
going to crack up. What do you mean by that? A. All I meant is this: Since I 
have been working with him he would come in and did his work and was quiet and ~ 


did not have much to say; and all at once, the last part of it, he 
talking and I figured something was wrong with him. 
37 MR. FOSHEE: No further questions. 
THE COURT: Any cross-examination? 
MR. O'MALLEY: No, sir 


* * * * &* K&* K* 


RENE ROUX 


started talking and 


was called as a witnessforand on behalf of the defendant, and, after having been 
first duly sworn by the Deputy Clerk, was examined and testified as follows: 


DIRECT =XAMINATION 
BY MR. FOSHEE: 


Q. If you will, sir, keep your voice up so that the United States Attorney can 
hear you, and the Judge and the Jury. State your full name. A; My name is 


Rene Roux. 
Q. Where do you live? A. Virginia. 


Q. Do you know the defendant, Jacob Calloway? A. Yes, | 








28 

Q. Do you see him in Court? A. (Points to defendant. ) 

Q. What is your occupation? A. Iam chef at the Olmstead Restaurant. 

THE COURT: I can't understand you. 

THE WITNESS: Chef at the Olmstead Restaurant. 

BY MR. FOSHEE: 

Q. How long have you worked at the Olmstead Restaurant? A. About six- 
teen years. 

Q. How long have you known the defendant? A. From the time he started 
to work six or seven years ago. 

MR. O'MALLEY: How long ago? 

THE COURT: I didn't get it either. 

THE WITNESS: About six or seven years ago when he started to work. 

MR. FOSHEE: Keep your voice up. 

BY MR. FOSHEE: 

Q. Mr. Roux, beginning about, say, anywhere from six to seven or eight 
months ago -- in other words, I am trying to keep the time element nearer June 
1st, will you tell the Court in your own words your observations of Mr. Callo- 
way? Speakin your own words. His condition and your relations with him. 

A. The thing I noticed is that he was a changed man in the last year or so. 

Q. When you say changed man would you tell the Court what he was like 
when you first met him? A. He had always been steady at work and done his 
job well and worked overtime and was a pretty busy man; but then his work slacked 
down. 

Q. When did you notice this slack down in work? A. This last year he was 
there. 

Q. Would you be alittle more explicit and explain what you mean by slack- 
ing down of work? A. His work wasn't quite satisfactory anymore. He didn't 
have his mind on his work anymore like he used to. He was upset about his work 
and they even let him go but he felt sorry for him. He had a big family and they 
kind of put up with it. 

Q. Let me ask you this: Did you have occasion to have conversations with 
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Mr. Calloway during this period when his work was slacking down? A. Yes, 
sometime when we were talking. 

Q. Was there any change or did you notice any type of unusual conduct in 
respect to his conversation? A. He was brooding. He always had his mind oc- 
cupied on things and you couldn't make out much of him any more. : 

Q. Let me ask youthis: Did there come a time when Mr. Calloway -- 
what were his regular hours of work? A. He used to come in from nine or ten 
in the morning and work to eight or ten o'clock and sometimes later. 

Q. Were those his regular hours? A. On and off he used to work some 
overtime, you know. | 

Q. How much overtime did he work? A. He would work sometimes over 





twelve hours a day. 
THE COURT: Four hours of over time? 
THE WITNESS: In other words, an average of ten or twelve hours a day. 
THE COURT: What is a regular shift? 
THE WITNESS: Nine hours. 
THE COURT: All right. | 
BY MR. FOSHEE: | 
Q. But there came a time he worked more than nine hours? A. Oh, yes. 
He used to work sometimes ten or twelve o'clock cleaning up the kitchen. 
Q. Was that by choice or a requirement of the restaurant ? A. (Pause. ) 
THE COURT: Did he have to do it? Was he ordered to do it? 
THE WITNESS: Yes. Of course, he was paid overtime for it. 
THE COURT: Is that time and a half or double time? ies 
THE WITNESS: Union scale, whatever it is. 
BY MR. FOSHEE: 
Q. This overtime he was doing, was that near June first? Would you say it 
was April and May? A. He has been doing so many times -- on and off. It was 








quite sometime. 





* * * * * * * * 


THE COURT: Cross-examine. 
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MR. O'MALLEY: Will you indulge me a moment, Your Honor? (There 
was a pause.) No questions, Your Honor. 
* * * * * *€ * * 
BY MR. FOSHEE: 
Q. Mr. Roux, your observations took place from what time? I remember 
I said first to you to confine your answers to six or seven months prior to June 
first. Is it a fact that Jacob Calloway worked at least up until on or about June 
first? A. Yes. 
Q. And during that period your observations were made. A. That's quite 
right. 
MR. FOSHEE: Thank you. 
MR. O'MALLEY: No questions. 
x * * * * * ix * 
ROGER DEVILLE 
was called as a witness for and on behalf of the defendant, and having been first 
duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOSHEE: 
Q. Your name is Roger Deville? A. Yes. 
Q. Where do you live? A. 7400 Landsdale Street, Southeast. 
Q. Where do you work? A. Olmstead Restaurant. 
Q. Do you know the defendant, Jacob Calloway? A. Yes, Ido. I know 
him very well. 
Q. Do you see him in Court? A. Yes. He is there (pointing). 
Q. Mr. Deville, how long have you worked at the Olmstead Restaurant? 
A. Since 1954. 
Q. During that period did you have occasion to come in contact with the de- 
fendant? A. Yes, he was my co-worker. 
Q. What is your capacity? A. Assistant Chef. 
Q. Tell the Court as near in time as possible for six or seven months pre- 


ceding, up to June first, your observations and contact with Mr. Calloway. 





31 | 
A. . Well, he was doing pretty good up until 1956 and from that time he had a lit- 
44 tle trouble at home or something and once in a while he would tell me his 
trouble, more or less. : 
Q. Did you notice any type conduct that was different that you could com- 
pare? A. He was acting very nervous at times and moody. | 
Q. You say he was moody? A. Very moody, yes. 
Q. Was his work affected? A. Sometime, yes. 
Q. You say he would talk to you about his family problems? A. That's right. 
Q. In your conversation with him, Mr. Deville, are you able to state any 
unusual conduct of any kind as compared to his former conduct? A. Only:I would 
mention one thing. He had four children and he wished to take care of them and 
didn't want to take care of the last one. He was eee this all 
the time. 
Q. During the time he talked to you did you feel his conduct was not as it used 
tobe? A. Oh, no. He was very nervous and excited and stared ‘to the wall and 
stared like this and talked to himself once in a while too. 
Q. Talked to himself? A. Yes, indeed. 
Q. Did this condition last until the latter part of May or June first? A. 
That's right. Right about when he quit. 
MR. FOSHEE: No further questions. 
MR. O'MALLEY: No questions. 
x xe ke ke kK ke Ke * 
JAMES BRAHAMS 
was called as a witness for and on behalf of the defendant, and, | after having 
been first duly sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 





BY MR. FOSHEE: 
Q. . Will you speak in a loud, clear voice so that the United States Attorney 
and all the members of the Jury can hear you? A. Yes. 
Q. State your fullname. A. James Brahams, 2480 Sixteenth Street, North- 


west. 
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What is your occupation? A. Owner of the Olmstead Restaurant. 

Do you know the defendant? A. Yes, I do. 

Jacob Calloway? A. Yes. 

Is he in court? A. Yes. 

How long have you known the defendant? A. About seven years. 

Mr. Brahams, tell the Court in your own words your observations and 
your observations that you made of Mr. Calloway over. a period of years. You . 
don't have to start over the whole six year period. The last few months. A. He 
was a very hard worker. He just killed himself. He had two jobs. I, of course, 
asked him, "Why do you need two jobs?" He said, "I have big family." He has 
wife and five children and he was working day and night; not only day and night, 
he was coming in Sunday to paint. Two extra jobs in my place, he needed money 
so badly. He was good worker in the beginning but about the end of last year, 
1957 and beginning of 1958, he changed terribly. He was very nervous. He didn't 
attend to his job. One day he was in and one day he was out. He was working so 
many years for me I felt sorry for him and took him back. I asked him what 
happened to him. He said, "Family troubles." He changed even the amount of 

children he had. Sometimes he changed. Four were his and one not is his. 

Or two not his. He said he had very bad, unhappy family life later. Why? I 
didn't ask. None of my business. That's what I heard. He was not as good in 
end as in beginning. Sometimes he was away a week and I took him back when I 
felt sorry for him. I took him back many times. 

Q. Direct your attention to his conduct changes. A. AsI said, I didn’t ask. 
As I said before, he left the job in the middle of day and you never knew when he 
was coming and going. He was strange. He was different than before. He was 
very, very nervous and sometimes I saw him talking to himself. He was a changed 
person. That's all I can say. 

Then he did crazy thing. Unfortunately, I have to say, shops on Seventh 
Street they sell to colored people, drag them into their establishment and tell 
them stories. He bought a black and white television set for $700 and then they 
called me all the time, "Where's my money." I said, "Go to hell.” Excuse me. 
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That's what I told him. He bought his wife a pair of glasses for $81, and they 
were calling. I think a man in his right mind wouldn't do such a thing. I per- 
sonally don't think even colored television set, even most expensive one, is not 
costing $700. | 
MR. FOSHEE: That's all. 
MR. O'MALLEY: No questions. 
ee ae 
EVIDENCE ON BEHALF OF GOVERNMENT IN REBUTTAL 
MR, O'MALLEY: Dr. Ryan. 
Thereupon, 

DR. JAMES RYAN 
was called as a witness by the Government in rebuttal, and after having been 
first duly sworn by the Deputy Clerk,was examined and testified as follows: 

MR. FOSHEE: Your Honor, in order to save time we will stipulate the qual- 
ifications of the doctor. 


THE COURT: I would rather you put them in evidence. 


BY MR, O'MALLEY: 

Q. Give the Court your name. A. My name is Doctor James Ryan. 

Q. How are you employed? A. I am Assistant Chief ia at the 
D. C. General Hospital. | 

Q. How long have you been so employed? A. For the eat three months. 

49 Q. Prior to that time what training had you specifically in psychiatry? A. 
I had two years psychiatric residency training in the Georgetown University pro- 
gram, including one year's work at D. C. General and two further years psy- 
chiatric training at Beth Isram in Boston, Massachusetts. 

Q. Prior to that what was your medical training? A. One year internship 
in internal medicine at Georgetown Hospital and I graduated from Georgetown 
Medical School in 1953. | 

Q. What is your specialty, Doctor? A. Psychiatry. 

MR. O'MALLEY: Is that sufficient, Your Honor. 

THE COURT: I think so. 
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BY MR. O'MALLEY: 

Q. Doctor, as part of your assignment at D. C. General Hospital did 
you have occasion to examine one Jacob Calloway? A. Yes. I examined Mr. 
Calloway with a formal mental status examination on about the 21st of July 
about forty-five minutes. 

Q Was that this year, 1958? A. This year, 1958. 

Q. Do you see Jacob Calloway in Court? A. Ido. Heis seated at the 
table there (pointing). 

Q. . Does he have a coat on?. A. Not a coat. 

MR. O'MALLEY: May the record show he identified the defendant. 

THE COURT: It may so show. 

BY MR. O'MALLEY: 

Q. What date was this you examined him? A. The 2ist of July. 

Q. Did you examine him again? A. Yes, but Iam not sure of the dates. 
I examined him again for half an hour on another date during the same week, 
about two days later, and I subsequently examined Mr. Calloway for period of 
about twenty minutes at a time on about four more occasions. These latter oc- 
casions arose during the course of making my daily ward rounds at the D. C. 
General Hospital. 

I might say, in the course of my daily rounds I saw Mr. Calloway almost 
daily for six weeks, perhaps for a few minutes each day. ; 

Q. . Doctor, did there come a time when you came to an opinion as regards 
the mental condition of Jacob Calloway? A. Yes. 

Q. When was this? A. I formed an initial impression of Mr. Calloway’s 


mental condition at the conclusion of my first observation and subsequent observa- 
tions of him further strengthened my initial impression. 

Q.. From your examinations and impressions, Doctor, could you render an 
opinion as regards the mental condition of Jacob Calloway on June 1, 1958? A. 
On June 1, 1958? 

Q. Yes, sir. A. I would like to say that any opinion I offer as to Mr. Cal- 
lloway’s condition on June Ist would have not nearly the strength of conviction as 
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compared with my opinion about his condition on July 21st when I examined him 


for the first time. 
I feel it is necessary to stress this: That I had a clearer opinion of Mr. 
Calloway's condition at the time of my initial examination. = was in the 
course of my initial examination of Mr. Calloway. i 
I questioned him about his behavior some several weeks eat-lier at the time 
the present charges developed. From my further questions I formed a rather 
tentative opinion about his condition several weeks befor ehand. I must say, as 
a psychiatrist, my opinion as to his condition at that time can't really stand on 
the same footing as my opinion about his condition on July 21st. 
Q. Can you render an opinion, Doctor, as regards the defendant's condition 
June 1, 1958, with your qualification? A. Yes, I have. IfI may say so, many 
of our opinions are usually with -- well, we might say we have an unqualified 
opinion at times and at other times our opinions are qualified -- maybe qualified 
to a different degree. 
With this in mind, I would say when I examined him on aan 21st my unqual- 
ified opinion was that he was sane without evidence of psychosis on July 21st. 
At this time, on July 21st, I asked him several questions which might have indi- 
cated a definite diagnosis of psychosis several weeks previously and his answers 
to these questions did not indicate to me he was psychotic several weeks earlier. 
However, on the basis of this I would only offer a qualified opinion that he was not 
psychotic several weeks before July 21st. 
Q. Would you say your first examination on July 21st was approximately 
seven weeks after the events of June lst? A. Yes. 
Q.. At the time of your examination you found the se was not suffer- 
ing from a psychosis? A. That's correct. | 
Q. Was he suffering from a neurosis? A. No. 
Q. At that time, in your opinion, Doctor, was the CoE suffering from 
any mental disease or defect? A. No. 
Q. Does a psychosis or a neurosis -- isn't it usually of some length in time 
in its development and again in its abatement? Isn't it a rather ' long existing thing 
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53 in time? A. This'is a rather disputed question in psychiatry. We have 
what we call, what we speak of formally, as psychoses which are mental condi- 
tions which exist over a rather long period of time. There are psychiatrists 
who hold it is possible for a person to have a transient period of psychosis which 
may not last a day or a couple of hours. 

Q. In your examinations and observations of the defendant Calloway, did 
you arrive at an opinion that he had any transient psychosis or permanent -- 
what is the word other than transient? A. A psychosis? You might say non- 
transient psychosis. Yes, from my examination I felt he was not suffering from 
any of the formal categories of psychosis which we recognize as lasting over a 


long period of time. 

It is my clear conviction that no lengthy psychosis had been present and this 
feeling goes back, I can say with surety, over the period of a year, even before 
I examined Mr. Calloway. 

The examination led me to the opinion there is no persistent psychosis dur- 
ing this period of time. As far as the question of his having a transient psychosis 


goes, I asked several questions which might indicate positively there was a trans- 
ient psychosis; questions, for instance, whether he was experiencing halluci- 
nations at the time several weeks before I first saw him or whether he was in 

54 panic and didn't recognize his surroundings. The answers to these questions 
were in the negative. This would cause me to have a rather qualified opinion that 
he did not have a transient psychosis at this time several weeks before my exam- 
ination, but I do feel I cannot say I could exclude the possibility of his having a 
transient psychotic reaction several weeks before my examination. _ 

Q. DoI understand from your observation of July 21st, 1958 and subsequent 
examinations that you have ruled out that he had a non-transient psychosis? A. 
Yes, that is correct. 

Q. As regards the presence of a transient psychosis on June 1, 1958, how 
conclusive is your opinion that the defendant, Jacob Calloway was not suffering 
from a transient psychosis on June 1, 1958? 

MR. FOSHEE: I object. 
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THE COURT: Overruled. The doctor may answer if he can. 

THE WITNESS: My answer is that I cannot exclude or I could not exclude 
this possibility of a transient psychosis several weeks before my examination. 

BY MR. O'MALLEY: 

Q. From your examinations of the 21st of July and subsequent examinations 
you arrived at an opinion, Doctor, with respect to J acob Calloway's ability on 
June 1st, 1958 to distinguish between right and wrong? 

THE COURT: Did you ask any questions that might have elicited such an 
answer: Did he know the difference between right and wrong? 

THE WITNESS: This question -- you see, I say as a corollary to your first 
question, saying I could not exclude a transient psychosis on June 1st, if I could 
not exclude a transient psychosis, then in a state of transient psychosis during 
such a state a person could not know the difference between right and wrong. 

THE COURT: Did any of your questions elicit answers to show his mental 
condition on June 1st? | 

THE WITNESS: There is some evidence he was not psychotic on June 1st. 
I will make that clear. There was an absence of some things which might have 
positively shown me he was psychotic on June 1st, so that I had lan impression 
he was not psychotic on June Ist. 

However, I want to make it clear there is a limitation to > what a psychiatrist 
can learn about a patient's condition in retrospect, and from his condition, on 
June 1st I would say I could not exclude a psychosis at that time, and for the same 
reason I could not exclude the possibility he was in a mental state where he did 
not know the right from the wrong at that time. We could no exclude that. 

BY MR. O'MALLEY: | 

Q. Doctor, don't you have different types of psychosis? A. Yes. 

Q. And in every type of psychosis does it affect the patient's ability to dis- 
tinguish between right and wrong? A. No. That is correct. It does not. 

Q. Then, given certain types of psychoses there present, a person could 
still distinguish between right and wrong. A. That is correct. : 

Q. From your complete examination of this defendant, Jacob Calloway, did 
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you determine that if he had a transient psychosis on June 1st, what the nature 
of that psychosis was?’ A. No, I do not have an impression on that. 

MR. O'MALLEY: Nothing further of this witness. 

THE COURT: Cross-examine. 

CROSS- EXAMINATION 

BY MR. FOSHEE: 

Q. Doctor Ryan, you spoke of the over-all picture of the defendant's conduct. 
Now, in your over-all picture of the defendant, does that include the fact that the 
defendant did attempt suicide? A. Yes. 

Q. And that also includes the fact that the defendant attempted, or allegedly 

attempted to assault his wife? A. That is correct. 

Q. In your examination of the defendant, in your questioning of him, did 
you go back over the defendant's past prior conduct prior to June lst? A. Yes, 
I did. 

Q. And you were able to elicit from him some description of his environ- 
ment and perhaps mental strain he had been under leading up to June 1st? A. 
Yes, I did elicit that. 

Q. Well, would you state the basis on which you qualify or say there was 
a possibility of a psychosis on June 1st. Would that be one of the factors? A. 
No -- yes. Pardon me. I would like to say that would be one of the factors 
which would tend one to consider the possibility of a transient psychosis at the 
time of June 1st. 

The history of his marital difficulties as he presents them; the extreme tur- 
moil he felt in his worry about having his son taken care of; the rather poor 
planning he showed; the feeling he just couldn't cope with what was happening 
to him in his environment: All of these factors made me picture Mr. Calloway 
as a man of limited mentality, limited ability to deal with any stress upon what 
we might say are ordinary day to day stresses of life. 

58 By this I do not mean to imply he had a psychosis. I am only saying he was 
a person of very immature kind of character structure. We recognize, as psy- 
chiatrists, many different kinds of character structures, all of which we consider 
as variations of the norm. One variation of the norm we are familiar with is a 
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very immature type. Such a person is one more likely to have a transient psy- 
chosis. Sa ETS en eratmapnt aaa 

‘4 cra Were any psychological tests conducted? A. There was an I.Q. exam- 
ination. | 
Q. What was that result? A. It showed anI.Q. of 72 on the Wexler Bell- 
view Test. | 
THE COURT: Is that considered about average? 
THE WITNESS: That is an I.Q. which is certainly adequate to understand 
right and wrong, to understand charges against a person, and to participate in 
one’s own defense. It is a little bit low. 
BY MR. FOSHEE: 
Q. Of course, you are saying that type intelligence is one = will enable 
one to do that. A. That is correct. 
Q. That still doesn't rule out the possibility that Jacob Calloway had a tran- 


sient psychosis on June Ist, 1958. A. That i is scorrechy RR 


ee 


MR. FOSHEE: No further questions. 
x * * * * * *& * | 
(Counsel approached the bench and conferred with the Court as follows:) 

THE COURT: Have you prepared any prayers? 

MR. O'MALLEY: No, sir. 

THE COURT: The first duty a lawyer has is to have his prayers prepared 
in advance. I don't know what you are going to ask me to do. Have you prepared 
any? 

MR. FOSHEE: We were going to wait for the Government's. 

THE COURT: You should have such prayers prepared. I was a trial lawyer 





for many years and I never dreamed of coming into court without prayers, _and 


Fae Dna cen ame eee IO i ee 


when I was a District Attorney, too. I should think you would have a rule in 


your office. Well, proceed. 
MR. FOSHEE: Your Honor, I would like to renew my motion on both counts. 

First, addressing myself to assault with intent to kill, there is no evidence here 

to substantiate a finding of such an assault. If the person has suffered the injuries, 
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but there were no injuries of that kind here at all. None whatsoever. 
60 THE COURT: An intent may be there; reality of the consequence of the act. 

MR. FOSHEE: I will admit there was an assault but the kind of assault is 
the question we are dealing with. There was nothing that would give rise to in- 
dicate he wished to take the person's life. 

THE COURT: Do you recall what he said? Did he call her, "Bitch, --" 

MR. O'MALLEY: Yes, sir. He said, "Bitch, I have been wanting to get 
you sometime. "’ 

THE COURT: ‘I am going to get you."" That might mean something but that 
will be a matter for thejury. What further have you? 

MR. CARTER: Sir, on the dangerous weapon, there is no production of the 
weapon. 

THE COURT: The rope would be the dangerous weapon if he tried to make 
use of it. 

MR. CARTER: There has been testimony there was a rope and if so it should 
have been turned over to the police and been here in court. There has been no 
testimony on that. 

THE COURT: Of course, practically speaking, if he attempted it the way 
she said, -- 

MR. CARTER: From her own testimony there is this -- 

THE COURT: She doesn't know. She was unconscious. 

MR. CARTER: She was unconscious. 

THE COURT: I do not think there is much substantiation to that. Have you 
anything further ? 

MR. FOSHEE: Nothing further. 

THE COURT: I will deny the motion. 


* * * * *€ K€ KX * 


Washington, D. C., October 24, 1958 
* * * * * kK * * 
INSTRUCTIONS TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, I told you last evening the 
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reason why I excused you and would read to you my instructions this morning. 


You realize the reasons. | 
Now, you have heard the evidence, statements and arguments of counsel for 


the prosecution and for the defense. It must be fresh in your mind. 

It now becomes your duty to determine whether or not the defendant is guilty 
of the offenses with which he is charged. Before discussing the;charges in de- 
tail, I shall first summarize for you the general principles of law which must 
govern you and guide you in determining the issues in this case. 

It is your function and duty to determine the issues of fact. ‘It is my duty to 
instruct you as to the principles and rules of law governing the case. You are 
bound and obligated to follow the Court's instructions as to the law and take the 
law from the Court. On the other hand, ladies and gentlemen, you are the sole 
judges of the facts, and you must determine the facts for yourselves solely upon 
the evidence presented at the trial. | 

The fact that the defendant is charged with a crime and has been indicted is 
not to be taken as an indication of his guilt. The sole purpose of an indictment 
is to bring a defendant before the court. It is merely the machinery and pro- 
cedure provided by the law for placing a defendant on trial. | 

Every defendant in a criminal case is presumed to be innocent. That pre- 
sumption attaches to the defendant through the trial. The burden of proof is 
upon the government to prove the defendant guilty beyond a reasonable doubt. 





Unless the government sustains this burden and proves beyond a reasonable doubt 
that the defendant has committed every element of the offenses or offense with 
which he is charged, the jury must find him not guilty. 





As I said a moment ago, the burden is on the government to prove the de- 
fendant guilty beyond a reasonable doubt. Proof beyond a reasonable doubt does 
not mean proof beyond all doubt. It merely means to a moral certainty and not 
necessarily proof to an absolute or mathematical certainty. 

By a reasonable doubt, as its name implies, is meant a doubt based on rea- 
son; a doubt for which you can give a reason to yourself and not any whimsical 
speculation or capricious conjecture. | 
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74 Proof beyond a reasonable doubt simply means this: If, after an impartial 


75 


comparison and consideration of all the evidence you can say to yourself that you 
are not satisfied with the defendant's guilt, then you have a reasonable doubt, 

On the other hand, if, after such impartial comparison and consideration of all 
the evidence you can truthfully and candidly say to yourself that you have an 
abiding conviction of the defendant's guilt, such as you would be willing to act 
upon in the more weighty and important matters relating to your own affairs, 
then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is proof that would result 
in an abiding conviction of the defendant's guilt on your part; such a conviction 

+that you would be willing to act upon in the more weighty and important matters 
relative to your own affairs. 

In determining whether the government has established the charges against 
the defendant beyond a reasonable doubt you will consider and weight the testi- 
mony of all witnesses who have testified before you, all the circumstances con- 
cerning which testimony has been introduced, and there are no exhibits so it 
is merely on the testimony, the verbal evidence you have heard here. 

You are the sole judges of the credibility of the witnesses. In other words, 

you and you alone are to determine whether to believe any witness and the 
extent to which any witness should be credited. And, in reaching a conclusion 
as to the credibility of any witness and in weighing the testimony of any witness 
on the witness stand, the witness’ manner of testifying, whether the witness 
impresses you asa truth-telling individual, whether the witness impresses you 
as having an accurate memory and recollection, and whether the witness has 
any interest in the outcome of the case -- all of these matters, as well as any 
other factors that appear to you as having a bearing on the matter you may con- 
sider and weigh in determining what witnesses to believe and the extent to which 
you credit them. If you find that any witness wilfully testified falsely to any 
material fact concerning which he could not have possibly been mistaken, then 
you are at liberty, if you deem it wise to do so, to disregard the entire testi- 


mony of such witness or any part of the testimony of such witness. 
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The arguments of the lawyers in this case are entitled to your careful con- 


sideration so far as you find them logical and reasonable. You are to remember, 
however, that the lawyers are advocates of their respective sides and what they 
say does not constitute evidence. 
You should not let sympathy or prejudice enter into your deliberations nor 
enter into your verdict. Bear in mind you are a fact finding body. You are 
judges of the facts. Impartiality is expected of you just as it is of me. Every 
defendant is entitled to a fair and impartial trial, uninfluenced by passion 
or prejudice or any other emotions. 
We come now, then, to the law as it applies to the eS case here. 
Now, what are the charges? I will read to you the Indictment. | 
The Grand Jury charged that on or about June 1, 1958, within the District 
of Columbia, Jacob Calloway made an assault on Mary F. Calloway with a dan- 
gerous weapon, that is a piece of rope. Second Count: On or about June 1, 1958, 
within the District of Columbia, Jacob Calloway made an assault on Mary F. 
Calloway with intent to kill the said Mary F. Calloway. 


The defendant is charged in Count One, as I have just read,' of the Indict- 
ment, with the offense of assault with a dangerous weapon. I shall now instruct 


you with reference to that charge. 
Title 22, Paragraph 502 of the Code of the District of Columbia for 1951, 
provides, and I quote the pertinent portion thereof: | 
"Every person convicted of an assault with a dangerous weapon shall 
be punished as provided by statute." | 
An assault is defined by law as an unlawful attempt or effort with force and 
violence to do injury to the person of another, coupled with the present apparent 
ability of carrying out such an attempt. | 
When an assault is carried out with a dangerous weapon, then the crime is 
called an assault with a dangerous weapon, and that is one of the offenses with 
which the defendant is charged. 
A dangerous weapon may be any object which is likely to produce death or 
great bodily harm. | 
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If you do find that the defendant committed an assault with a dangerous wea- 
pon upon the complaining witness with a rope, that would come within the defi- 
nition of the statute of assault with a dangerous weapon. 

A dangerous weapon may be any object which is likely to produce death or 
great bodily injury. 

The defendant is charged in Count Two with assault with intent to kill. In 
the crime of assault with intent to kill there must exist in the mind of the per- 
petrator the specific, preconceived intent of killing a human being, and a per- 
son may not be convicted of such an offense if that specific intent is not established 
by the evidence. 

Intent ordinarily cannot be proved directly because there is no way of fath- 
oming or scrutinizing the operation of the human mind. But intent may be adduced 
from the circumstances: From things done and things said, and a person is 
presumed to intend the natural and probably consequences of his own act. 


As to the third element, there is also a lesser crime known as simple as- 
sault. If you find as a matter of fact that the defendant did commit an assault, 


but that such an assault was not carried out with a dangerous weapon or with 
specific intent, then, bearing in mind the definition of assault I have given you, 
you may find him guilty of simple assault. 

It is asserted on behalf of the defendant that he did not Snare the mental capa- 
city to commit the crimes with which he is charged because, it is alleged, he 
was insane at the time the crime was committed. If you find this to be the case, 
then your verdict should be not guilty by reason of insanity. Your verdict should 
expressly state in that event that you find the defendant not guilty by reason of 
insanity and not merely not guilty. 

In certain instances the law does not hold an insane person responsible for 
his acts. In order to be responsible for his acts, the person must have the 
mental capacity to commit the act with which he is charged. It is not, however, 
in every case in which the accused is suffering from mental abnormality or some 
mental defects that he is not to be held responsible for his acts. There are 
many abnormal persons and the law holds them respons in certain instances 
for the crime that such a person commits. 
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79 In order not to be held responsible for his acts, and to be found not guilty 
by reason of insanity the following two elements must appear. 
First, it must appear that the defendant at the time the offense was com- 
mitted was suffering from some mental disease or mental defect or to put it in 
a somewhat different way, he must have been suffering from a disease or de- 
fective mental condition at the time the crime was committed. _ 
Second, it must appear that the crime was the product of his mental disease 
or mental defect. 
If you reach the conclusion that the defendant was suffering from a mental 
disease or mental defect and also that the act was the result or product of the 
mental disease or mental defect, you must bring in a verdict of not guilty by 
reason of insanity. | 
On the other hand, if you are convinced beyond a reasonable doubt either 
that the defendant was not suffering from a mental disease or mental defect, » 
or if he were so suffering, that the crime was not the product or the result of 
his mental disease or mental defect, you may find him guilty, provided, of 
course, you are also convinced beyond a reasonable doubt that he committed 
the act with which he is charged -- the act or acts. 
Of course, every person is presumed to be sane until the contrary appears. 


a 


This presumption is founded on human experience. It does not mean, however, 
that the burden of proof is on the defendant to prove insanity. If the defense 
80 offers some evidence that the defendant was legally insane at the time of 
the commission of the alleged offense, the presumption of sanity vanishes from 
the case. The burden is then on the prosecution to establish beyond a reasonable 
doubt the sanity of the accused. 
In other words, on the issue of insanity or mental incapacity as it is other- 





wise called, as as (sic) in every other issue in the case, the burden of proof 

is on the prosecution and that burden must be sustained beyond a reasonable doubt. 
In determining whether the defendant was insane, that is, whether he was 

suffering from any mental disease or mental defect on the day of the commission 


of the crime, you have a right to consider whether he knew the difference between 
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right and wrong; whether he acted under the compulsion of an irresistible im- 
pulse, or had been deprived or lost of the power of his will. But you are not 
limited by these matters but may consider all of the evidence in order to reach 
a conclusion as to whether he was or was not suffering from a mental disease 
or mental defect at the time in question. If you find that the defendant was not 
suffering from a mental disease or mental defect at the time of the commission 
of the alleged offense, then, of course, you may not find him not guilty on the 
ground of insanity, but even if you find that he was suffering from a mental dis- 
ease or mental defect at the time of the commission of the alleged offense that 

is not sufficient to justify a verdict of not guilty because of insanity unless 
you also find that the crime was produced by his insanity. 

Obviously, even an insane person may do things at times that are entirely 
rational in and of themselves and are not the product of insanity. It is only if 
the criminal act is itself the product of an insane state of mind that a person is 
entitled to be acquitted on the ground of or because of insanity. 

In the event your verdict is not guilty by reason of insanity the defendant 
will be committed to St: Elizabeth's Hospital, there to remain until such time 
as it is established that he is no longer insane. 

On the question of insanity you have heard the testimony of the doctor, a 
man of experience by study and reading and contact with those who are said to 
be of unsound mind; and he was allowed to give an opinion from his personal ex- 
aminations of the person whose mentality was under consideration. 

The opinion of the doctor, based on his examination of the defendant as 
stated by him in his testimony is to be considered by you, ladies and gentlemen 
of the jury, and the accuracy of those opinions and the weight to which those 
opinions are entitled are matters for your determination; and in reaching your 
determination you may consider the background and qualifications of the doctor 

based on his education, experience, training and ability to reach the con- 
clusions and opinion to which he has testified. 

You have heard laymen testify as to the actions of the defendant, but you 
are instructed that you are not bound to accept the opinion of any experts or 
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laymen. The law does not permit the question of fact which is involved ina 
criminal case to be transferred from the jury to an expert or layman. You are 
to give the testimony of the experts such weight as you feel it is entitled to, using 


your good sense of judgment, and intelligence as jurors sworn to do your duty, 
and with the ordinary knowledge of matters which happen in this world. 

From all the evidence, after applying your judgment thereto, you are to 
determine whether the defendant was or was not insane at the time of the com- 
mission of the offense charged, considering the Court's previous instructions as 
to insanity. | 

This does not mean you should disregard the testimony of an expert. It 
means you should weigh such testimony and determine to what extent you feel 
such testimony affects the substantial facts one way or the other, 

You are instructed that a verdict of not guilty by reason of insanity means 
that the accused will be confined in a hospital for the mentally ill until the Su- 
perintendent is satisfied and the Court is satisfied that such person has recovered 

and will not in the reasonable future be dangerous to himself or to others, 
in which event and at such time the court shall order his release either uncon- 
ditionally or under such conditions as the court may see fit. 

The Court has read and explained to you the offenses with which the defend- 
ant is charged. The Indictment consists of two Counts. It is your duty to con- 
sider. all the evidence as to each Count and return your verdict on each count. 

Your verdict may be either guilty or not guilty or not guilty by reason of 
insanity as to each Count. If you find the defendant not guilty on both of the 
Counts you may or may not, if you so determine, find him guilty of the lesser 
offense of simple assault. | 

Gentlemen, will you approach the bench, please? 

(Thereupon, counsel approached the bench and conferred with the Court 
as follows:) : 

THE COURT: Are you satisfied? 

MR. O'MALLEY: Satisfied. 

MR. FOSHEE: Satisfied. 
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MR. O'MALLEY: I was wondering if at the end you gave them guilty or not 
guilty -- 

THE COURT: Yes. I said you may or may not, if you so determine, -- 

MR. O'MALLEY: You just said "may." 

THE COURT: I will clarify it. I don't want anything left to chance or spec- 
ulation. 

(Counsel returned to the trial table and the following occurred:) 

THE COURT: I wish you to understand, ladies and gentlemen of the jury, 
that you may find the defendant either guilty or not guilty of simple assault. I 
think you have been instructed. 

As you know, your verdict must be unanimous. Before commencing your 
deliberations you will chose one of your members as foreman or forelady to 
lead you in your deliberations. When you shall have arrived at a verdict you will 
notify the Marshal, whereupon you will be escorted back to the court room to re- 
turn your verdict through your foreman or forelady. 

(Thereupon, at approximately 10:20 A. M. the jury was escorted from 
the court room to commence deliberations. ) 

(At approximately 12:05 P.M. the jury was escorted back to the court 
room. ) 

(There was present on behalf of the United States John Kern, Esq., 

Assistant United States Attorney. ) 

THE DEPUTY CLERK: You are the foreman? 

THE FOREMAN: Yes, sir. 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant Jacob Calloway 
as to Count One? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Two? 

THE FOREMAN: Not Guilty. 
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THE DEPUTY CLERK: Members of the Jury, your foreman 


says you find 


the defendant Jacob Calloway guilty on Count One and not guilty on Count Two, 


and that is your verdict, so say you each and all? 


THE JURY: (In Unison) Yes. 
* * * * * *€ €& 


[Filed October 24, 1958] 


On this 24th day of October, 1958, came again the parties heels in the 
manner as aforesaid, and the same jury as aforesaid in this canse, the hearing 
of which was respited yesterday; whereupon, after hearing the instructions of 
the Court, the alternate jurors are discharged and the jury retires to deliberate; 
thereupon, after returning into Court, the jury upon their oath say that the de- 





fendant is guilty on count one and not guilty on count two. 


The case is referred to the Probation Officer of the Court and the defend- 


ant is remanded to the District Jail. 
By direction of 
JOSEPH R. JACKSON | 


Present: 

United States Attorney 
- Presiding Judge 

Ay SCE 

Assistant United States Attorney 


[Filed October 28, 1958] 


HARRY M. HULL, Clerk 

Russell Walker i i : 
sae By (illegible) | 

Official Reporter Deputy Clerk 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTAN DING THE 


VERDICT AND, IN THE ALTERNATIVE, FOR A NEW 





TRIAL — 


ee ee TS Oe 
Defendant moves the court to set aside the verdict of guilty returned in the 


above entitled action on October 24, 1958, and to enter judgment 


in accordance 


with the motion for judgment of acquittal made by the defendant at the close of 


the evidence herein. 


In the alternative, defendant moves the court to set aside the verdict and 


grant him a new trial for the following reasons: 
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1. The Court erred in denying defendant's motion for acquittal made at the 
conclusion of the evidence. 
2. The verdict is contrary to the weight of the evidence. 
3. The verdict is not supported by substantial evidence. 
4. The court erred in sustaining objections to questions addressed to the 
witness Luther Atkins. 
/s/ SAMUEL G. FOSHEE 


Samuel G. Foshee 

Attorney for Defendant 

3322 Alden Place, N. E. 
Washington 19, D. C. 

LUdlow 4-1111 - LUdlow 3-2375 


(Handwritten:) I certify that a copy of the foregoing motion was filed on the 
United States Attorney on 10-28-58. 
/s/ SAMUEL G. FOSHEE 


Attorney for Defendant 
3322 Alden Place, N. E. 
Washington 19, D. C. 


{Filed November 7, 1958] 

On this 7th day of November, 1958, came the attorney of the United States 
and the defendant in proper person and by counsel, Samuel G. Foshee, Esquire; 
whereupon, the motion of the defendant for a judgment of acquittal non obstante 
veredicto, or in the alternative, for a new trial, coming on to be heard, after 
arguments of counsel is by the Court denied. 

The defendant is remanded to the District Jail. 

By direction of 
JOSEPH R. JACKSON 


- Presiding Judge 
By __Thomas O'Malley __ Criminal Court # Five 


Assistant United States Attorney HARRY M. HULL, Clerk 
° F) 


Present: | 
United States Attorney 


‘Official Reporter By __(illegible) —__— 
“ eporter\ Deputy Clerk 
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[Filed December 8, 1958] JUDGMENT AND COMMITMENT 


On this 5th day of December, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, Samuel G. Foshee, Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty ofthe offense of | 
Assault With a Dangerous Weapon 
as charged in count one and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no SERS cause 
to the contrary being shown or appearing to the Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJ UDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 
One (1) year to Three (3) years. | 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. 
/s/ JACKSON | 
United States District Judge. 


pees December 15, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Jacob Calloway, being first duly sworn according to law, depose and say 
that I am the in the above-entitled cause, and, in support of my appli- 
cation for leave to proceed in said cause without being Remarc to prepay fees 
or costs, state as follows: | 

That I am a citizen of the United States. 
That because of my poverty I am unable to pay the costs of said suit or 
action. 


That I am unable to give security for the same. 
That I believe I am entitled to the redress I seek in said suit or action. 


I 
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5. That the nature of my cause of action is briefly stated as follows: 
To appeal a judgment of guilty of assault with a deadly weapon and 
a sentence of from one to three years. 
| /s/ JACOB CALLOWAY 
SUBSCRIBED and SWORN to before me this 15th day of December, 1958. 


My Commission Expires /s/ MARY C. CONNER 
Sept. 20, 1960. | Notary Public, D. C. 


Let the applicant proceed on appeal without prepayment of costs. anda 
copy of the transcript be furnished at the expense of the Government. 


/s/ JOSEPH R. JACKSON 
ara’ 95 9. C3 aaa 


[Filed December 15, 1958] NOTICE OF APPEAL 

Name and address of appellant - Jacob Calloway, D. C. Jail. 

Name and address of appellant's attorney - Samuel G. Foshee, 3322 Alden Place 
N. ‘E., Washington 19, D. C. ; 

Offense - Assault with deadly weapon 

Concise statement of judgment or order, giving date, and any sentence - 
Judgement of guilty by jury. Sentenced December 5, 1958 to a term of 
1 to 3 years. 

Name of institution where now confined, if not on bail - District of Columbia Jail. 
I, the above-named appellant, hereby appeal to the United States Court of 

Appeals for the District of Columbia Circuit from the above-stated judgment. 

/s/ JACOB CALLOWAY 


December 15, 1958 Appellant 
eae _ /s/ SAMUEL G. FOSHEE 
| Attorney for Appellant 

















